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Case No. 20140557-CA 
IN THE 
UT AH COURT OF APPEALS 
STATE OF UTAH, 
Plain tiff/ A ppe llee, 
v. 
MARK PHILLIP TINGEY, 
Defendant/ Appellant. 
Brief of Appellee 
STATEMENT OF JURISDICTION 
Defendant appeals from convictions for eight counts of sexual 
exploitation of a minor, a second degree felony. This Court has jurisdiction 
under Utah Code Ann.§ 78A-4-103(2)(e) (West Supp. 2012). 
INTRODUCTION 
Defendant downloaded 59 child pornography files onto his laptop. 
The only question is whether he did so knowingly or intentionally. 
Defendant argues that the evidence is insufficient to show that he 
knowingly downloaded or possessed the child pornography files on his 
laptop- absent his unwarned adinissions. 1 Defendant argues that his 
admissions of intent-given without a Miranda warning-should have been 
1 See Miranda v. Arizona, 384 U.S. 436 (1966). 
excluded because he was in custody at the time. In support, Defendant 
argues that one of the two officers who interviewed him threatened that the 
officers had the ability to destroy everything going on in his life if he did not 
cooperate with them. 
The State argues that the trial court's ruling that Defendant was not in 
custody is well-supported. The trial court ruled that-despite the threat-
the totality of the circumstances weighed against a finding of custody 
where, among other things, both officers repeatedly told Defendant that he 
was not under arrest and that he did not have to cooperate with them. But 
in any event, even if Defendant's statements should have been excluded for 
the officers' failure to give a Miranda warning, the other evidence of intent 
rendered any error harmless. 
STATEMENT OF THE ISSUE 
Was Defendant subjected to an in-custodial interrogation enti~ling 
him to Miranda warnings? 
Standard of Review. A h·ial court's detern1ination that a defendant 
was, or was not, subject to custodial interrogation is reviewed 
nondeferentially for correctness. State v. Levin, 2006 UT 50, if 46, 144 P.3d 
1096. The court's underlying factual findings are reviewed for clear error. 
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CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES 
The following constitutional provisions, statutes, and rules are 
reproduced in Addendum A: 
Utah Code Ann. § 76-5a-3(1)(a) (West 2004) (Sexual Exploitation of a 
Minor). 
STATEMENT OF THE CASE 
A. Summary of facts. 
Forensic examination of Defendant's laptop revealed eight pictures 
and 51 videos depicting child pornography. See R536:50-53, 60-61, 65-67, 81-
82; see also State's Exhibits (SE) 9-21. 
* * * 
Background. Peer-to-peer (P2P) file sharing using the Gnutella 
network allows computer users (peers) to share digital files directly over the 
Internet, rather than through a central directory. See R537:182-86. By 
opening a P2P file sharing program, a user connects to a network of other 
users who are running compatible P2P software on their computers by 
means of an IP address. R537:174, 179-181. Using P2P software, e.g., 
FrostWire, a user 1nay download parts of one file from more than one 
source computer at a time. Id. at 182-84. To ensure that shared files are 
exactly the same, the Gnutella network employs the SHA-1 encryption 
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method. Id. at 174-77, 184-85. SHA-1 encrypted files have a digital 
signature that provides a way of uniquely identifying them. Id.; see also 
State v. Roberts, 2015 UT 24, ,r2, 345 P.3d 1226 (recognizing "the secure hash 
algorithm (SHA-1) encryption method" is used "to assign a unique digital 
signature" to files shared over the Internet); State v. Maxwell, 2011 UT 81, ,I4, 
275 P.3d 220 (same).2 Certain SHA-1 values have-through prior 
investigations- been identified as child pornography. R537:176. The SHA-
1 values of known child pornography files are maintained in a law 
enforcement database. Id. at 177-78. 
To conduct a file search using FrostWire, a user enters a term he is 
"looking for" and gets '' a whole list of things that have that search term in 
it." Id. at 186. The user must then "manually choose which of those files to 
download." Id. Using FrostWire is similar to using Google, e.g., a user puts 
in search terms that bring up several results or listings that the user must 
then "choose" to download by clicking on the title, which appears "right up 
there in front." R537:186, 188, 209, 215; R536:157-58. However, "[y]ou can 
hit download without seeing all the infonnation in the title column." 
2 For more information on SHA-1, see SHA-1, Wikipedia, 
http://en.Wikipedia.org/wiki/SHA-1 (last visited June 15, 2015). 
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R537:211. But the listings do not download by themselves-"You have to 
choose which web pages you want." R537:186. 
Online Investigation. On 11 February 2011, Deputy O'Hara of the 
Utah County Sheriff's Office used FrostWire to conduct an online 
investigation on the Gnutella network for IP addresses sharing known child 
pornography files. R537:168, 181, 189-90. Using a law enforcement 
database of identified child pornography files, O'Hara located an IP address 
in Utah County that had shared a significant number of files with titles of 
"very extreme child pornography" earlier that same morning. Id. at 192; see 
also id. at 189-90, 193-94; R537:214-15. Further investigation revealed that 
the IP address was assigned to a BYU student-Defendant-who lived in 
married-student BYU housing. Id. at 194, 196-99; R536: 106-07. 
Execution of Search Wan-ant and Interview. Deputy O'Hara 
obtained a search warrant for Defendant's apartment and computer 
equipment. R536:105. While several other officers executed the search 
warrant, O'Hara and Sergeant Burr, of the BYU Police Deparhnent, 
interviewed Defendant. 
Defendant ad1nitted that he had downloaded child pornography 
videos-albeit accidentally-but said he deleted them. R548:7, 11-12 
' -:,-
(certified copy); R549: 6, 9-10 (Criminal Appeals Division (CAD) Copy).3 
Defendant also said that there were anywhere from four to six videos still 
on his computer; that all of those were adult pornography; and that he 
recalled getting "one that was underage," involving a twelve year old girt 
but that he deleted it. R548:10-11, 13-14, 17; R549:9-10, 12, 14. Defendant 
admitted, however, that he used search terms like "Lolita" and "underage" 
to look for pornography. R548:9, 11, 21; R549:8, 10, 17. Defendant 
eventually admitted intentionally downloading several child pornography 
videos: "[T]his is complete disclosure. One or two that were intentionally 
downloaded kind of in the heat of the moment." R548:18; see also id. at 31 
("in two or three cases purposefully"); R549:15, 24. But Defendant again 
said that he immediately deleted them. R548:18; R549:15. And if he still 
3 Both the certified copy and the CAD copies of the interview 
transcript are made from an audio recording of Defendant's interview that 
the trial court considered. See R533:61; see also R539 (manila envelope). 
While the certified copy was available below, it was not made part of the 
record. See R533:61. Because the certified copy is somewhat incomplete, 
e.g., the interviewers are not identified, the CAD prepared a more complete 
copy that identifies the interviewers and includes other details missing from 
the certified copy. Although the CAD transcript is more complete than the 
certified copy, there are no major substantive differences between the two 
transcripts. The advantage of the certified copy is that it includes an index. 
Counsel's motion to supplement the record with both transcripts was 
granted on 5 May 2015. See Appellate Docket. Copies of both transcripts 
are attached in Addendurns D (certified copy) and E (CAD). 
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had child pornography on his computer, Defendant said it was because he 
"just stopped it and didn't think it was worth, I probably have seven or 
eight partials . . . on there on the incomplete" folder. R548:19; R549:15. 
Defendant eventually admitted watching a file titled: "Thirteen-Year-Old 
Brother Fucks 11-Year-Old Sister. Eleven-Year-Old Sisters Gets Cum in Face. 
Kiddy, child, dog porn, Lolita," but claimed that he thought the participants 
were "like 18 though. No, I did." R548:25-26; R549:20-21. When Deputy 
O'Hara asked why the title had not alerted him "that they might be younger 
than 18," Defendant said "FrostWire tends to just have extremely 
misleading names." R548:26-27; R549:21. Defendant ultimately admitted 
having 10-15 underage videos on his computer, but claimed that he "didn't 
even watch most of them." R548:34-35, 40, 44; R549:27-28, 32, 35. 
Forensic Examination. Following the search and interview, the 
officers seized Defendant's computers for forensic examination. R536:36-37, 
112. Deputy O'Hara conducted a preliminary examination that revealed 
"partial downloads" and "previews of images, of videos" in an "incomplete 
directory" on Defendant's laptop, all of which depicted child pornography. 
Id. at 114. The files in Defendant's incomplete directory were in the process 
of downloading, i.e., "the full video had not been downloaded yet, it was 
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only partially there." Id. Although incomplete, O'Hara affirmed that the 
partial files were "sufficiently downloaded to be identifiable." Id. at 115. 
The preview files - as opposed to the partial files - are like movie 
trailers: "It's what content is there at that time." Id. at 115-116. At any point 
in the downloading process, the user can either "push a button that's on 
there that says preview," or "double-click or right click and select preview 
and it will take that partial video, where it's at right there at its point in 
download and it will basically cap it and make it a video file and play it for 
you." Id. at 115, 149-50. O'Hara found four preview videos, two of which 
"continued on for a substantial amount of data after the initial preview." Id. 
at 116. 
Deputy O'Hara believed that finding the partially downloaded and 
preview files in Defendant's incomplete directory was inconsistent with 
Defendant's claim that he deleted child pornography files as soon as he 
realized what they were. Id. at 117. In O'Hara' s experience, it is "quite 
common" for individuals involved in child pornography to only partially 
download videos, or to "download, look, delete, 'cause they know where to 
go back to get it." Id. at 145. 
After tagging several suspicious files on Defendant's hard drive, 
Deputy O'Hara turned Defendant's laptop over to Officer Dell'Ergo, a 
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certified computer forensic manager, who manages Utah County's forensic 
laboratory, for a more extensive examination. R536:21-27, 117. Dell'Ergo 
found several places on Defendant's laptop that he suspected contained- or 
had contained-child pornography, all under Defendant's primary Dark 
Water login. R536:35-36, 45-47. For example, Dell'Ergo found a shortcut or 
link file for a folder entitled "pre-teen porn pies" in a file path under 
Defendant's Dark Water account, but it was empty. R536:38-40. Folders are 
"typically" created by the user. Id. at 40. The existence of a link file means 
"that that folder was ... clicked on," which caused Windows to make a 
"link or a reference so it could go back and find that folder quickly." Id. A 
file path is "like a home address" that allows the computer "to go back to 
that file, where that's at." Id. at 39.4 
In Defendant's saved folder, Officer Dell'Ergo found evidence of two 
videos with the same SHA-1 values of identified child pornography that 
Deputy O'Hara saw in his online investigation. Id. at 49-53. On FrostWire, 
4 On cross, Dell'Ergo affirmed that a user could create a preview by 
"hovering" the cursor over a downloading title. R536:91. On redirect, 
Dell'Ergo affirmed that hovering-like clicking-is an "affirmative act." Id. 
at 98. Notably, neither party asked Dell'Ergo to identify which version of 
FrostWire his "hovering" testimony related to. See id. at 91, 98. Deputy 
O'Hara later clarified that it was not possible to create a preview by 
hovering over the title of a file on the version of FrostWire Defendant was 
using in 2011. R536:149-50. 
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a saved folder is where downloaded files are held once the download is 
complete. Id. at 48. Frost Wire also maintains a file urn II that lists the 
downloads ... with the SHA value." Id. at 51. One of the suspect videos in 
Defendant's saved folder had been deleted, but because it had been 
downloaded "enough to have the file name and the SHA value 
incorporated in it," the SHA-1 value remained in the file um. Id. at 97; see 
also id. at 51-52. The other undeleted video was still in the saved folder, 
however, and was playable. Id. at 49-55. It depicted II an older adult male 
with a, what appears to be a very young child ... probably nine or ten ... 
engaged in sex, in a sex act." Id. at 55. 
Officer Dell'Ergo also found 14 videos and eight pictures that had 
been flagged as suspicious by Deputy O'Hara. Id. at 60-61. Two of the 14 
videos turned out to be adult-as opposed to child-pornography. Id. at 
60. The 12 remaining videos were located in two different incomplete 
folders, meaning they were partially downloaded; six of them were 
previews. Id. at 57-60, 149; see also SEl (screenshot of 12 child pornography 
titles-including six previews).5 All 12 videos were viewable. Id. at 59. 
Dell'Ergo could not say for certain that Defendant watched the videos: "I 
5 Copies of SEl-8 are attached in Addendum B. 
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would be guessing because I wasn't sitting at his computer, so I don't 
know." Id. at 95. 
Officer Dell'Ergo also found an additional 37 suspect videos that had 
not been tagged by Deputy O'Hara in the preliminary examination. Id. at 
60. Dell'Ergo suspected that the additional 37 videos were child 
pornography based on their file names and content. Id. at 61. Eleven of the 
37 videos were "repeats" of the fourteen videos initially tagged by O'Hara, 
which "usually indicates that those files have been downloaded multiple 
times." Id. at 91-92, 98. To Dell'Ergo' s knowledge, none of the additional 37 
videos had SHA-1 values matching previously identified child pornography 
files, but he noted that investigators are finding "new content . . . all the 
time." Id. at 85. 
Officer Dell'Ergo also found eight suspect pictures tagged by Deputy 
O'Hara in the "Dark Water download pies folder." Id. at 61. Seven of the 
pictures were thumb cache. Id. at 67. A thumb cache picture is 
automatically created whenever a picture is clicked on or viewed. Id. at 64. 
For example, if the user clicks on a picture in a given folder, "the operating 
system's automatically going to put a thumb nail to associate those two 
pictures ... that's so that when you go to re-call that picture again, the 
operating system can find it fast." Id. at 64. In other words, the thumb nail 
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is left "under the same directory that-where the file does exist or had 
existed." Id. at 65. 
The eighth picture was found in unallocated space, which is "the 
space on the hard drive that the Windows has yet to set aside to put files 
down." Id. at 62. When a file is deleted, that space becomes unallocated 
space that Windows can reallocate, or put another folder-partial or 
whole- on top of, "for however much space it needs to take up." Id. Even 
though the user deletes a file, "most things are still there, Windows just 
can't see the-see the item anymore." Id. Law enforcement has specialized 
tools to find items in unallocated space, but not everything is findable 
"because data's been placed over the old data, new data on top of the old 
data." Id. at 63. Once new data has been "placed over the old data" it is 
"physically not possible to get" the old data. Id. 
In all, forensic examination of Defendant's laptop yielded eight still 
pictures and 51 videos depicting child pornography. See R536:50-53, 60-61, 
65-67, 81-82; see also SE9-21. 
In addition to locating the child pornography files on Defendant's 
laptop, Officer Dell'Ergo established a thneline for Defendant's online 
activity from February 10 to February 12, 2011. R536:67. On the evening of 
February 10th, between 6:36 and 6:38 p.m. Defendant downloaded six child 
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pornography files, including one preview titled, 11 Preview-T-25159442-
SyoGirlRapedByDaddy-Preteen-ChildPornography-Illegal-PTH C-Pedo-R@ygold-
Babyshvid-KDQualitt;-Zadoom-Lolita-QWERTY-Child-Fugga-Ddoggprn. mpg." 
See R536:68-70; SE2. Between 6:39 and 9:40 p.m., Defendant "modified" all 
six of the downloaded videos, meaning that Defendant either "moved, 
viewed, or copied" them. Id. at 70. What Defendant did not do, however, 
was delete the files. Id. If Defendant had deleted the files, there would not 
have been II a time stamp with them ... because Windows will get rid of the 
time stamp and a bunch of other information when you delete a video." Id. 
At the same time these six files were downloading, Defendant accessed a 
file called "Scholarship Essays." Id. at 70-71. From 6:39 to 6:44 p.m., 
Defendant downloaded a second batch of child pornography videos, 
including five previews. Id. at 71-72; SE3. Defendant modified all but two 
of the nine videos between 6:40 and 9:40 p.m. Id. at 72. Defendant started 
playing Battle Met at 6:39 p.m. and downloaded some pictures. Id. at 73. 
Later that evening, Defendant began a second round of downloading. 
Between 9:03 and 9:09 p.m., Defendant downloaded 17 child pornography 
videos, including seven previews. Id. at 72-73; SE4. Between 9:13 and 9:15 
p.m., he downloaded seven more videos. Id. at 74. Defendant modified 
four of the seven videos between 9:16 and 9:48 p.m. Id. at 74-75. Between 
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9:25 and 9:26 p.m., Defendant downloaded two previews. Id. at 75; SES. 
Defendant modified both videos between 9:25 and 9:30 p.m. Id. at 75-76. 
Defendant downloaded another video at 9:37 p.m. Id. at 76; SE6. And 
between 9:49 and 10:01 p.m., Defendant downloaded another batch of three 
files, including one preview. Id. at 77; SE7. Defendant modified two of the 
three videos between 10:01 and 10:06 p.m. Id. at 77. 
Defendant continued downloading into the early morning hours of 
February 11th. Between 2:15 and 2:16 a.m., Defendant downloaded two 
previews. Id. at 78; SES. At 2:38 a.m. Defendant began playing World of 
Warcraft. Id. at 79. 
On the morning of February 12, between 11:19 and 11:30 a.m., 
Defendant downloaded four more videos. Id. at 79. 
B. Summary of proceedings. 
Defendant was charged with 10 counts of sexual exploitation of a 
minor, a second degree felony, Utah Code Ann. §76-5a-3(1)(a) (West 2004). 
R3-1. 
1. Motion to suppress police interview. 
Before trial, Defendant moved to suppress his statements to Deputy 
O'Hara and Sergeant Burr, on the basis that the interview was custodial and 
he should have therefore been given Miranda warnings. R86-85; R214-208. 
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2. Evidentiary hearing. 
The trial court held an evidentiary hearing, in which Deputy O'Hara 
and Sergeant Burr testified, as did Defendant and his wife. R533 (a copy is 
attached in Addendum C). The trial court concluded that Defendant was 
not entitled to Miranda warnings because he was not in custody. R239 (the 
written ruling is attached in Addendum D). 
The trial court found that the officers' testimony was credible and that 
Defendant's- and his wife's- testimony was not credible. See R253-250. 
The trial court thus accepted the officers' testimony as follows: 
Accompanied by seven or nine officers, Deputy O'Hara knocked on 
Defendant's apartment door, which was opened by Defendant's wife. 
R533:9, 11, 28; R250-249:,~l7-8. O'Hara gave her a copy of the search 
warrant and asked if anyone else was there. R533:9, 12; R249:19. After 
receiving a copy of the warrant, Defendant's wife said "oh, if this is what 
you are looking for, it's not a concern," and then told the officers that 
Defendant was in the bedroom. R533:9. 
Deputy O'Hara, three other plain-clothed officers, and one uniformed 
BYU officer, entered the apartment; the other officers remained outside. 
R533:10-11, 13, 28-29; R250-249:,I8. All of the officers were armed. R533:29. 
O'Hara called out to Defendant and noticed some "computer equipment 
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near the bed." R533:10. When Defendant got up, O'Hara said he was 
serving a search warrant, and asked if there was "some place private" 
where Defendant would "be willing to talk." R533:10, 30-31; R249:,I10. 
Defendant "pointed" the officers to an adjacent "office/slash/work-out 
room," with a desk, computer, chairs, and a bench or ironing board inside 
it. R533:10, 12, 34; R249:,I10, R240. Defendant walked into the room on his 
own power and chose his own seat. R533:35; R249:,I12. 
Sergeant Burr, who was also in plain clothes, accompanied Deputy 
O'Hara and Defendant into the spare room, leaving the door open. R533:10-
12, 60; R249:113, R243. O'Hara sat next to the desk, "across from the 
doorway coming into the room." R533:13-14; R249:if13. Burr stood to 
O'Hara' s right, and Defendant seated himself across from the officers "next 
to where the door was." R533:14, 35; R249:if13. O'Hara put his digital 
recorder and laptop on a bench or ironing board, which was between 
Defendant and the officers. R533:14, 21, 34; R249:,I13. 
Defendant had on a shirt and long basketball shorts or pants during 
the interview. R533:33, 57; R253:.,-r2. Before the interview began, Defendant 
pointed to something on the floor near his bed and asked "about putting 
that on." R533:39, 51-52; R253:if2. O'Hara said "that was fine," but asked 
Defendant "to be slow about doing it, ... that was the only condition I put 
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on anything, just slowly do it." R533:39; R253:,I2. If Defendant did not then 
put on a shirt, "that was his choice." R533:57; R253:,J2. During the ensuing 
interview, Defendant's wife and other officers occasionally "would stick 
their heads in and ask something or- or make a comment," but they "did 
not enter beyond the door way." R533:12-13, 60; R249-248:,I14. 
Deputy O'Hara conducted about "80-plus percent" of the interview, 
while Sergeant Burr made a "few comments encouraging" Defendant to be 
"open" and "honest." R533:24-25. O'Hara explained what was happening 
and asked Defendant about his computers and what "type of software 
would be on different ones." R533:22; R248:,I15. Sergeant Burr interjected 
that, "the way to save yourself and face right now is to be absolutely up 
front ... because we have the ability right now to destroy everything that's 
going on in your life." R533:36, 38; R248:if16. But immediately after Burr's 
comment, O'Hara told Defendant that he appreciated his willingness to talk, 
and made sure that Defendant "was aware he didn't have to speak" to the 
officers. R533:22, 30-32; R248:,I17. Defendant never said that he did not 
want to talk, and he never asked for an attorney. R533:22; R245:,I33. To the 
contrary, Defendant frequently said that he knew he was being recorded 
and that he wanted the interview recorded because there were things "he 
wanted [O'Hara] to know." R533:23. Defendant's "only concern throughout 
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the entire interview seemed to be that whenever his wife was close, he did 
not want" her "hearing" what he was saying. R533:23, 42; R248:ljf15, 
R247:iJ18. 
Deputy O'Hara repeatedly told Defendant that he was not under 
arrest. R533:23, 43; R241-239. At one point, when Defendant's wife was 
looking for her keys or socks, Defendant asked if he could give her a hug or 
kiss. R533:23; R249:,I14, R247:iJiJ18-20. O'Hara said "you're not under 
arrest, you can do or say what you want ... you're free to do what you 
want, you're not under arrest." R533:23, 31, 46, 49; R247:iJ19. Defendant's 
wife left for work approximately 15 minutes after the officers arrived. 
R533:42; R247:,I,I19-20. Defendant left the room to say good by~ to his wife. 
R533:21, 43; R249-248:iJ14, R241, R239. No officer escorted him as he did so. 
R533:44; R249:,I14. 
The officers and Defendant were "very calm," "businesslike," "very 
cordial," "very friendly," during the interview. R533:24-25, 46, 49; 
R245:,I34, R239. The interview lasted just over an hour, during which time 
O'Hara talked to Defendant about the difference between the applicable 
federal and state statutes and how the whole process worked- at 
Defendant's request. R533:44-47; R239. Defendant's phone did not 
repeatedly ring during the interview and Defendant never asked to use or 
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answer his. phone during the interview. R533:58-59; R252. The officers 
asked Defendant to sit down one time, but never commanded or ordered 
him to do so. R533:50-51; R252. 
At the conclusion of the interview, the officers did not arrest 
Defendant, but rather- "left him there" at his apartment- and seized 
"several items of computer equipment for forensic analysis." R533:26; R239. 
Following Deputy O'Hara's testimony, the prosecutor moved-and 
the trial court admitted-an audio recording of the interview. R533:61-62; 
see also R539. 
3. The trial court's denial of motion to suppress. 
After taking the evidence-including listening to an audio recording 
of the interview (R539)- and hearing argument (R534), the trial court 
denied the motion in a 17-page ruling. R254-238. 
In determining whether Defendant was in custody during the 
interview, the court considered the four factors identified in Salt Lake City v. 
Carner, 664 P. 2d 1168 (Utah 1983): '"(1) site of the interrogation; (2) 
whether the investigation focused on the accused; (3) whether the objective 
indicia of arrest were present; and (4) the length and form of the 
interrogation."' R244 (quoting Carner, 664 P.2d at 1171). The h·ial court 
found that because Defendant was the focus of the investigation and the 
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interview lasted over an hour, the focus and length factors weighed in favor 
of a finding of custody. R241-240. However, the court concluded that the 
other factors-e.g., the site and form of the interview, and the absence of 
indicia of arrest-did not weigh in favor of a finding of custody. R244-243, 
R240-239. The trial court emphasized that Defendant was interviewed in 
his own apartment in a room of his own choosing; that Defendant was 
never restrained or handcuffed; and that Defendant's freedom of movement 
was never curtailed, i.e., he left the room to say goodbye to his wife. R244-
240. While Sergeant Burr made a "thinly-veiled threat that potential 
charges could be extremely destructive to" Defendant, both officers 
thereafter repeatedly told Defendant that he was not under arrest and that 
he did not have to talk to them, and no officer ever displayed a weapon. 
R240-239. Thus, "weighing the totality of the circumstances," the trial court 
concluded that while "Defendant was almost immediately focused on as the 
suspect, the site of the interview favored the Defendant, the length and form 
of the interview was not custodial in character, and there were minimal 
indicia of arrest." R239. Thus, "the circumstances presented do not rise to 
the level of custodial interrogation." Id. Accordingly, the trial court denied 
Defendant's motion to suppress his unwarned statements. R238. 
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4. Trial. 
At trial, the prosecutor presented evidence of Defendant's 
downloading activity, Defendant's admissions, and the results of the 
forensic examinations of Defendant's laptop. See, e.g., R536:50-53, 60-61, 65-
67, 81-82. The prosecutor also played a redacted audio recording of 
Defendant's interview, see SE22 (the redactions occur at 17:08, 31:13, 32:17, 
with the redacted recording concluding at 33:02); and submitted 21 exhibits, 
8 of which were screen shots of child pornography titles found on 
Defendant's computer, see SEl-8 (Addendum B), and the remaining 13 of 
which were child pornography images, including 11 images that had child 
pornography titles corresponding to some of the videos that Defendant 
downloaded the night of February 10th. See SE9-21; see also R536:72-76 & 
SE4-5. 
Defendant testified in his own behalf. See R536:165-217. He admitted 
using FrostWire to download music, videogames, and "things of that 
nature." R536:171-172. He acknowledged that on FrostWire, "you type in a 
search term, click on the files, and select them to download." Id. at 172-173. 
He admitted watching adult pornography on his computer, but claimed 
that he was unaware that child or "illegal pornography" was available 
online because "the government would be watching that, it just wouldn't be 
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there." Id. at 177-178. When defense counsel asked about the terms 
Defendant used to search for pornography online, Defendant admitted that 
he used the term "Lolita," but said he was unaware that it would bring up 
child pornography. Id. at 180. Defendant doubted that he used the term 
"underage"; rather, Defendant thought that he used "the word 'young' or 
'younger.'" Id. at 181-182. Defendant further claimed that although child 
pornography was on his computer, he never watched it. Id. at 183-84. 
According to Defendant, he accidentally downloaded the child 
pornography and did not knowingly or intentionally read the titles or view 
any of the files. Id. at 190-194, 203-206. To the extent that he did see child 
pornography, Defendant claimed that he quickly "got rid of the file." Id. at 
190-191, 207. 
On cross examination, Defendant claimed that he thought Deputy 
O'Hara and Sergeant Burr were asking him about adult-as opposed to-
child pornography during the interview. Id. at 212-215. 
In addition to his wife, see id. at 236-41, Defendant called a forensic 
expert, see R535:5-62. Defendant's expert disputed that there was as much 
actual child pornography on Defendant's computer as the State claimed, but 
admitted that Defendant continued to download at least one known child 
pornography video after previewing it. See, e.g., R535:27-30, 36-38, 49. 
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Defendant's expert also affirmed that whether Defendant "hovered over" or 
"clicked" on a given title, 11 either way, it would require some affirmative 
action on his part while it's downloading." Id. at 62. 
Defense counsel moved for a directed verdict on four of the ten 
counts on the basis that the State's exhibits included more than one image 
per video file charged. R536:228-29. After the prosecutor agreed that ten of 
the State's 13 image exhibits (SE11-14 & 16-21) could support five as 
opposed to ten counts, the trial court directed a verdict on two counts, 
leaving a total of eight counts as follows: 
• One still image of topless prepubescent female lying between the 
legs of a nude adult male. The female has her hands wrapped 
around the erect penis of the male and is placing her mouth on the 
tip of the penis. (SE9) 
• One still image of a prepubescent female lying across a bed. The 
female is bound with white cord with her hands behind her back 
and cord wrapped around her midsection and above and below 
her nude breasts. (SE10) 
• Two different screen capture images from partial video identified 
by first portion of title: "Preview-T-61943812-family sex - pedo -
r_ygold stile dad fucks his 11yo daughter and sperm inside . .. " (SE11 & 
SE12) 
• Two different screen capture images from partial video identified 
by first portion of title: "Previeiu-T-75182080-Kiddy-11.26 mins 
Indian-Favorite Bambina-Collection 01-Real Child Porn!!! ... " (SE13 & 
SE14) 
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• One screen capture image from partial video identified by first 
portion of title: "Preview-T-83418160-(pthc) Family 2 
ReelFamilySex - entire clip - Hot Mother licks her Byo Daughters ... " 
(SE15) 
• Two different screen capture images from partial video identified 
by first portion of title: "T-169754455-Pedo (Pthc) - DAD FILMS 
HIS SON MASTURBATING THEN CUMS (GAY KIDDY CHILD 
UNDERAGE) ... " (SE16 & SE17) 
• Two different screen capture images from partial video identified 
by first portion of title: "T-61943812-familysex-pedo-r _ygold style dad 
fucks his 11yo daughter and sperm inside with . .. " (SE18 & SE19) 
e Two different screen capture images from partial video identified 
by first portion of title: "T-75182080-Kiddy-11.26 mins Indian-
Favorite Bambina-Collection 01-Real Child Porn!! !(Illegal Pret " 
(SE20 & SE21) 
R536:229-230. Except for the first two still pictures, SE9 & and SE10, the 
above images were taken from videos with titles corresponding to the titles 
of videos that Defendant downloaded on February 10th. See R536:72-76; see 
also SE4-5. 
In closing, defense counsel argued that the prosecutor had not proven 
that Defendant in fact read the titles of the child pornography files that he 
selected for download, or that Defendant intended to view and in fact 
viewed any of the child pornography files. R535:121, 123, 126, 131-32, 134, 
140, 142. Counsel further argued that if Defendant had 1AJanted to find 
child-as opposed to adult-pornography, he would have used the terms 
"child pornography," rather than "Lolita," and "underage," id. at 123, 144; 
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that Defendant associated the term "Lolita" with adult pornography, id.; 
that Defendant selected files to download based on how many times they 
had been downloaded, not their titles, id. at 127; that Defendant thought 
that the officers were discussing adult pornography when he admitted 
having 10-15 videos on his computer, id. at 130; that video titles do not 
always accurately reflect their content, id. at 143; and that once Defendant 
saw images of child pornography, he "cut it off and that was the end of his 
experience." Id. at 132. Defense counsel thus concluded that Defendant had 
no intent to possess, view, or distribute child pornography, or that a "few 
seconds, maybe a few minutes, in a man's life, that brief period," was 
insufficient to prove intent or knowledge to download or possess child 
pornography. Id. at 144. 
On rebuttal, the prosecutor argued that the most reasonable inference 
from the evidence- if not the only reasonable inference- was that 
Defendant, at minimum, watched the preview videos: "He did see it. We 
know that. How do we know that? The previews. How many of those 
were identified as being previews?" Id. at 148-149. The prosecutor 
emphasized that to download the child pornography files, Defendant had to 
be "sitting right there in front of the computer. That's not something you 
can do from across the room or from a different location." Id. "He had to 
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have seen it. That's the only reasonable explanation." Id. at 149. The 
prosecutor pointed out that contrary to defense counsel's argument, 
Defendant had more than a "momentary lapse of judgment," because there 
"were multiple downloads that occurred several times, separated by time 
over several days." Id. at 149-150. The prosecutor thus reminded jurors of 
the timeline for Defendant's online activity that Officer Dell'Ergo 
established, including the disturbing titles of the videos that Defendant 
previewed before going on to continue downloading and previewing 
additional videos with similarly disturbing titles. See id. at 150-151. The 
prosecutor asked, "v\lhat does all that mean to you? He's selecting titles, 
he's starting the downloads, he's previewing them and then with the 
previews, he's continuing the download." Id. at 151. Contrary to what 
Defendant testified to, "He came back again and again and again." Id. 
The jury convicted Defendant on the eight submitted counts. R409-
408. 
5. Sentence and appeal. 
The trial court sentenced Defendant to one-to-fifteen years in prison. 
R446-445. The trial court then suspended the prison term and placed 
Defendant on a 36-rnonth tenn of probation, including 300 days in jail. 
R447-444. Defendant filed a timely notice of appeal. R454. 
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SUMMARY OF ARGUMENT 
Defendant argues that his convictions should be overturned because 
the trial court erred in admitting his unwarned statements in the interview 
during the search. Defendant's argument fails for two reasons. First, 
Defendant's unwarned admissions were properly admitted at trial because 
he was never in custody. The trial court considered all the pertinent 
custody factors and weighed the totality of the circumstances to conclude 
that, while Defendant was the focus of the investigation, the fact that the 
interview took place in Defendant's apartment, its length and form, and the 
minimal indicia of arrest all weighed against a finding of custody. 
Although one of the officers threatened early in the interview that the 
potential charges could destroy Defendant's life, any coercive effect of the 
threat was dispelled when the officers thereafter repeatedly assured 
Defendant that he was not under arrest and did not have to talk to them. 
Moreover, Defendant's freedom of movement was never curtailed, he was 
never handcuffed, no guns were drawn, and the overall tone of the 
interview was calm and conversational. 
Second, admission of Defendant's interview statements was harmless 
given the forensic evidence of his online activity showing intent. For 
example, over a three day span, Defendant downloaded 45 child 
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pornography videos with explicit titles, including 22 previews. Rather than 
deleting the videos and previews once he saw what they were, Defendant 
continued downloading and previewing videos with similarly explicit titles. 
Defendant's online activity rendered any error in admitting his interview 
statements, if any, harmless. 
ARGUMENT 
I. 
DEFENDANT HAS NOT SHOWN THAT HE WAS IN 
CUSTODY FOR PURPOSES OF MIRANDA 
Defendant argues that he was in custody when Deputy O'Hara and 
Sergeant Burr interviewed him and that he should have therefore been 
given Miranda warnings. Aplt. Br. at 17-30. After listening to the testimony 
at the suppression hearing and reviewing the audio recording of the 
interview, the trial court ruled that Defendant was not in custody. R254-239 
(Addendum C). Defendant argues that the trial court abused its discretion 
in so ruling because the court found that a "clear and unequivocal threat" 
by Sergeant Burr at the beginning of the interview- that the officers had 
"the power to destroy everything going on" in Defendant's life- was 
"inaudible." Aplt. Br. at 18 (citing R254:7, ,I16). Defendant argues that this 
finding is clearly erroneous and "casts a shadow of doubt" on the trial 
court's "entire legal analysis," where the threat was made before Defendant 
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made "any incriminating admissions," and before O'Hara told him that 11he 
could do and say what he wanted" and that he was not under arrest. Aplt. 
Br. at 19. Defendant further argues that a "threat of this magnitude" could 
not be "cured" by anything O'Hara later told Defendant because no 
"rationale (sic) human being" would "dare 'do or say what they wanted;' or 
leave for that matter," "with the threat of having everything in their life 
destroyed if they failed to cooperate" with the officers' investigation. Aplt. 
Br. at 28. Finally, Defendant argues that he was prejudiced by the 
admission of his unwarned statements because the forensic evidence alone 
was insufficient to establish that he knowingly possessed the child 
pornography files on his computer. Aplt. Br. at 30-33. 
The trial court's ruling that Defendant was not in custody is well 
supported; thus, Defendant's unwarned statements were properly 
admitted. But in any event, this Court can also dispose of Defendant's claim 
of a Miranda violation for lack of prejudice. Contrary to Defendant's 
argument, the forensic evidence was by itself sufficient strongly supported 
that Defendant knowingly possessed the child pornography found on his 
computer. 
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A. After applying all the proper factors and weighing the 
totality of the circumstances, the trial court correctly ruled 
that Defendant was not in custody. 
Defendant's Miranda claim should be rejected on its merits. 
Defendant argues that his incriminating statements to Deputy O'Hara and 
Sergeant Burr should be suppressed because he was not first given Miranda 
warnings. See Aplt. Br. 17-33. The trial court rejected this argument, 
concluding that Miranda warnings were not required because Defendant 
was never in custody. See R239. Although the trial court found that Burr 
"made a thinly-veiled threat that potential charges could be extremely 
destructive to Defendant" at the start of the interview, the trial court 
ultimately ruled that the totality of the circumstances weighed against a 
finding of custody where Defendant was thereafter repeatedly told that he 
was not under arrest and that he did not have to talk to the officers. R240-
239. Moreover, Defendant was interviewed in his own apartment in the 
room of his choosing; the door to the room was open and unobstructed; 
Defendant was never handcuffed; the officers never drew their weapons; 
and even after Defendant made incriminating ad1nissions, he was not 
arrested. See R254-238. This Court should affirm. 
The law is well settled that a suspect is entitled to Miranda warnings 
only when he or she is subject to "custodial interrogation." State v. Fuller, 
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2014 UT 29, if 44, 332 P.3d 937. "[C]ustodial interrogation occurs where 
there is both (1) custody or other significant deprivation of a suspect's 
freedom and (2) interrogation." State v. Levin, 2006 UT 50, if34, 144 P.3d 
1096. Although "[a]ny interview of one suspected of a crime by a police 
officer will have coercive aspects to it," Miranda warnings are not always 
required. Oregon v. Mathiason, 429 U.S. 492,495 (1977). Rather, the "test for 
whether a person is in custody for Miranda purposes is not simply whether 
he is 'free to leave,' but whether the 'suspect' s freedom of action is curtailed 
to a degree associated with formal arrest."' Layton City v. Carr, 2014 UT App 
227, if18, 336 P.3 587 (quoting State v. Mirquet, 914 P.2d 1144, 1146-47 (Utah 
1996), in turn quoting Berkermer v. McCarty, 468 U.S. 420, 440 (1984)).6 This 
"inquiry is objective and considers 'how a reasonable man in the suspect' s 
position would have understood his situation."' Levin, 2006 UT 50, ,I35 
(quoting Stansbury v. California, 511 U.S. 318, 324 (1994)). Relevant factors 
that aid in the custody determination include: "(1) the site of interrogation; 
(2) whether the [accused knew the] investigation focused on [him]; (3) 
6 
"The 'not free to leave' standard, ... determines whether a person 
has been 'seized' under the Fourth Amendment to the United States 
Constitution." State v. Mirquet, 914 P.2d 1144, 1147 Utah (1996). The Fourth 
Amendment "standard is broader than the Miranda standard." Id. Indeed, 
a "person may be 'seized' for Fourth Amendment purposes but not be "in 
custody" for Fifth Amendment purposes." Id. 
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whether the objective indicia of arrest were present; and (4) the length and 
form of the interrogation."' Id. at 136 (quoting Carner, 664 P.2d at 1171). 
None of the factors are dispositive. Instead, the Court "look[s] to the 
totality of the circumstances." State v. Maestas, 2012 UT App 53, 150, 272 
P.3d 769. 
Applying these factors here, the trial court's ruling that Defendant 
was not in custody is well supported: 
Site of Interrogation. As found by the trial court, the site of the 
interrogation-Defendant's own apartment-weighs against a finding of 
custody. R244-243. As recognized by the trial court, "[a]n interrogation at a 
suspect's home is generally viewed as a factor that weighs against formal 
custody" because familiar surroundings like one's own home generally do 
"not present a coercive environment." R244. See also Carr, 2014 UT App 
227, if 18 (recognizing Carr was not in custody where he was interviewed 
"on the front porch of the house where he lived, not at a police station or in 
a patrol car"). Moreover, Defendant-not the officers-selected the spare 
room in which the interview took place and he "walked into the room 
under his own power." R244. 
Investigation Focus. Whether a person is the focus of an 
investigation "depends on whether the investigators' actions show that they 
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have identified the person" as a likely criminal culprit." Levin, 2006 UT 50, 
if39. The trial court found that the officers quickly focused their 
investigation on Defendant and this factor thus weighed in favor of a 
finding of custody. R240. In so finding, the h·ial court noted that at the 
beginning of the interview, Sergeant Burr made a "thinly-veiled threat that 
the potential charges could be extremely destructive to" Defendant. Id. But 
the accusatory nature of questioning does not alone render a person in 
custody. Mirquet, 914 P.2d at 1148; see also Maestas, 2012 UT App 53, ,rso (no 
one factor is dispositive). This is particularly true where, as here, 
immediately following Burr's threat, Deputy O'Hara told Defendant, "I 
appreciate you be willing to talk to us, cause, you know, you don't have to." 
R248; see also R242 (Defendant "was repeatedly told in various ways that he 
was not under arrest, he was not going to be arrested, and [he] did not have 
to speak to police"). 
Indicia of Arrest. Indicia of arrest include the presence of "handcuffs, 
drawn guns, locked doors, threats, or coercion." Fuller, 2014 UT 29, ,I45; 
Levin, 2006 UT 50, if39 (same). The trial court properly found that "there 
were little, if any, indicia of arrest" here. R240. Indeed, several officers 
were on the scene, but only two interviewed Defendant and they were both 
in plain clothes. Id. And while all the officers were armed, no officer drew 
-33-
a weapon. Id. Moreover, Defendant was never handcuffed and his freedom 
of movement was never curtailed. Id. To the contrary, "[t]he door to the 
room was kept open" and Defendant "was permitted to leave the interview 
to say goodbye to his wife." Id. at 240-239. 
On the other hand, Sergeant Burr's threat, i.e., that the potential 
charges could be destructive to Defendant's life, is indicative of arrest. See 
Levin, 2006 UT 50, if 39. But again, no one factor is dispositive. Maestas, 2012 
UT App 53, ,rso. And this is all the more true here given the absence of any 
other indicia of arrest and where Defendant was thereafter repeatedly 
assured that he was not under arrest, that he would not be arrested, and 
that he did not have to talk to the officers. See R248. See also Carr, 2014 UT 
App 227, ifl8 (holding Carr was not in custody where "no objective indicia 
of arrest such as drawn guns or handcuffs were present''). 
Length and form, of interrogation. The trial court initially found that 
the length of the interview-just over an hour-"was of sufficient duration 
that it must be a point in Defendant's column." R241, R246. However, after 
weighing the totality of the circumstances, the trial court ultimately 
determined that neither the length nor the form of the interview weighed in 
favor of a finding of custody. R240-239. The trial court's assessment is well 
supported. 
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For example, while the recording of the interview goes for just over 
an hour, its length was not entirely attributable to the officers' interrogation. 
See R246; see also R539. At Defendant's behest, the officers ceased 
questioning Defendant while his wife prepared to leave for work, and while 
Defendant left the room to say goodbye to her. See R247. Moreover, the 
officers were not the only ones asking questions during the interview; 
Defendant repeatedly asked about potential state and federal penalties, 
among other things. See R247-46. Thus, the officers' accommodations of 
Defendant requests - including their answering of his questions -
contributed to the length of the interview, but not in a coercive or custodial 
manner. 
Rather, the officers' accommodations of Defendant are consistent with 
the trial court's ruling that "the overall tone of the interview was calm and 
conversational." R239. Again, Defendant's "freedom of movement was 
never confined or restricted" e.g., he left the room to say goodbye to his 
wife and returned II of his own accord," after which he II immediately 
commenced responding" to Deputy O'Hara' s questions. R241. Moreover, 
the "doorway to the romn was never obstructed." Id. And Defendant was 
repeatedly told that he was not under arrest and that he could "do and say" 
what he wanted-and he was not arrested even after making incriminating 
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statements. R239. See Fuller, 2014 UT 29, iJ49 (holding length and form of 
interview not custodial where, among other things, Fuller was not arrested, 
"even after divulging incriminating information"). 
Given the above, the trial court ultimately ruled that, while 
"Defendant was almost immediately focused on as the suspect, the site of 
the interview favored the Defendant, the length and form of the interview 
was not custodial in character, and there were minimal indicia of arrest." 
R239. Thus, the totality of "the circumstances presented do not rise to the 
level of custodial interrogation." Id. 
Defendant argues that the trial court's "no custody" ruling is 
nevertheless tainted by one allegedly clearly erroneous finding, i.e., that a 
portion of Sergeant Burr's threat was "inaudible." Aplt. Br. at 18-21, 28. 
Defendant's argument is based on the trial court's failure to quote the threat 
as it appears in the certified copy of the interview transcript. See Aplt. Br. at 
19. See also R533:61; R548:4.7 Defendant argues that but for this allegedly 
clearly erroneous finding, the trial court would have reached "a very 
different" conclusion about his custody. Aplt. Br. at 20. 
7The certified copy of the interview h~anscript attributes the threat to 
"Interviewer." R548:4. At the hearing on Defendant's motion to suppress, 
Deputy O'Hara attributed the statement to Sergeant Burr. See R533:36-37; 
see also R549:4. 
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Although the trial court found that the audio recording of the threat 
was partly inaudible, the trial court nonetheless understood the gist of 
Burr's threat, i.e., that any charges the officers may bring could be 
destructive to Defendant's life. See R248:,116. This is shown by comparing 
Burr's statement as it appears in the certified copy of the transcript with the 
trial court's finding. In the transcript, Burr encourages Defendant to be 
"absolutely honest" with O'Hara, to which Defendant responds, "Okay." 
R548:4. Burr continues, "Because we have the ability right now to destroy 
everything that's going on in your life." Id. (emphasis added). 
The trial court's finding is consistent with the transcript: 
Burr . . . advises that 'the way to save yourself is to be 
absolutely up front.' At approximately 2:30 on the recording, 
Burr makes somewhat of a threatening statement, indicating 
that the potential allegations could be destructive to Tingey. 
Burr cautions the Defendant that 'we have the ability right now 
to just [inaudible]. But a lot of this can be based upon how 
cooperative you are.' 
R248:,r16 (emphasis added). Although the trial court finds that the latter 
half of Burr's II threatening statement" is II inaudible," the court uses the 
same verb- destroy- that is used in the transcript, albeit in its intransitive 
fonn, i.e., "destructive." Compare R548:4 and R248:ljf 16. Given that the trial 
court uses the same verb to characterize the threatening nature of Burr's 
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statement as appears in the transcript, there is little- if any- meaningful 
difference between them. 
Moreover, as shown, the trial court weighed Burr's threat in its 
analysis of the focus factor, finding that it weighed in favor of a finding of 
custody: 
Less than two minutes into the recording, O'Hara confronts 
[Defendant] with the belief that he is responsible for multiple 
downloads, and Burr follows through with the thinly-veiled threat 
that potential charges could be extremely destructive to [Defendant]. 
The focus on [Defendant] as the perpetrator was therefore quite 
clear within the first few minutes of the interview. 
Hence, this factor clearly weighs in favor of [Defendant]. 
R240 (emphasis added). 
As further shown, however, the trial court ultimately determined that 
while the focus factor weighed in favor of a finding of custody, the 
remaining factors did not; thus, the totality of the circumstances did not 
support a finding of custody. See R239.8 
Conh·ary to Defendant's argument, the trial court understood the 
threatening nature of Burr's statement and weighed it in Defendant's favor. 
81£ anything, the fact that the trial court found a portion of Burr's 
threat inaudible arguably supports the court's ultimate conclusion that the 
threat was not so loud or coercive as to compel a conclusion of custody; but 
rather, was consistent with the "overall tone of the interview," which was 
"calm and conversational." R239. 
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Id. The only thing the trial court did not do was quote the threat exactly as 
it appeared in the transcript. 
Even if the trial court had quoted Burr's threat as it appeared in the 
transcript, it was not reasonably likely to change the court's ultimate 
conclusion that Defendant was not in custody. Burr's threat is indicia of 
arrest, but it is only one of several indicia considered under one factor of the 
multi-factored custody test. See Levin, 2006 UT 50, if 39. Moreover, no one of 
the four custody factors is determinative. Maestas, 2012 UT App 53, 'if 50. 
And again, as found by the trial court, the totality of everything that came 
after Burr's threat-including the officers' repeated assurances that 
Defendant was not under arrest and did not have to talk to them- dispelled 
any arguable coercive effect of the threat. See R245-239. 
In sum, even if the trial court had quoted Burr's threat exactly as it 
appeared in the transcript-given the totality of the circumstances- Burr's 
threat was still not so coercive that any objectively reasonable person would 
have believed his freedom of action [was] curtailed to a degree associated 
with formal arrest. Levin, 2006 UT 50, if 35 ( quotations and citations 
omitted). Defendant thus fails to show any abuse of discretion in the trial 
court's ruling. 
-39-
The clear thrust of Defendant's brief is his challenge to the trial 
court's finding that Burr's threat was "inaudible." See Aplt. Br. at 18-21, 26-
29. To the extent Defendant argues that his freedom of action was curtailed 
to a degree associated with formal arrest by, e.g., the officers' alleged (1) 
placement of an ironing board in the spare room; (2) escorting of Defendant 
when he said goodbye to his wife; (3) commands to sit and accompanying 
use of force; and (4) threats of federal prison "or possibly being locked up 
with the key thrown away," Defendant's assertions are based on his 
characterizations of the interview. See Aplt. Br. at 30; see also id. at 21, 24, 28. 
But the trial court rejected Defendant's characterizations of the interview 
after listening to his testimony at the suppression hearing and an audio 
recording of the interview, finding both Defendant-and his wife's-
testimony incredible. See R253-250. As shown, the trial court credited the 
officers' characterizations of the interview over that of Defendant and his 
wife because the officers candidly acknowledged that their memories were 
imperfect and "frequently agreed with certain corrections made by Defense 
Counsel." R253. On the other hand, the trial court rejected the testimony of 
both Defendant and his wife because it was self-serving and, moreover, 
inconsistent with the audio recording on significant details, including the 
officers' tone during the interview. See R253-250. 
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This Court accords "deference to the trial court's ability and 
opportunity to evaluate credibility and demeanor." State v. Davie, 2011 UT 
App 380, if18, 264 P.3d 770 (citation omitted). Defendant does not 
acknowledge, let alone challenge, the trial court's credibility findings on 
appeal. See Aplt. Br. at 17-33. But even if Defendant were challenging the 
trial court's credibility findings, he could not show clear error. See Steinberg 
v. CommuinihJ Housing Services-Capitol Villa, Ltd., 2014 UT App 102, if 10, 326 
P.3d 673 (recognizing "existence of conflicting evidence does not give rise to 
clear error as long as evidence supports the trial court's decision" (quotation 
and citation omitted)). Thus, to the extent that Defendant's 
characterizations of the interview conflict with the trial court's credibility 
findings, they must be rejected. 
B. Regardless of whether Defendant's Miranda rights were 
violated, any error was harmless. 
"It is well established that the admission of statements obtained in 
violation of Miranda can be harmless error."9 State v. Velarde, 734 P.2d 440, 
444 (Utah 1986) (quotations and citation 01nitted). 
9 The standard of harmlessness for a Mirada violation is far from 
settled. See State v. Kiriluk, 1999 UT App 30, if ,Jll-12, 975 P.2d 469. As in 
Kiriluk, this Court need not reach this issue because any error in admitting 
Defendant's interview was harmless under any standard. 
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Here, the prosecutor used Defendant's unwarned admissions to 
support that Defendant knowingly possessed the child pornography files on 
his computer. See. e.g. R535:111, 119, 152-154; see also Utah Code Ann. § 76-
5a-3(1)(a) (West 2004) (" A person is guilty of sexual exploitation of a minor . 
. . when the person knowingly produces, distributes, possesses, or possesses 
with intent to distribute, child pornography''). rn But even without 
Defendant's admissions, there was abundant forensic evidence that 
Defendant knowingly possessed the child pornography. 
Although Defendant's admissions- that he knowingly downloaded 
up to three child pornography files, used the search terms "Lolita" and 
"underage," and had approximately 10-15 child pornography files on his 
computer were compelling, the forensic evidence against Defendant was 
just as- if not more-compelling. For example, Defendant's online activity 
from February 10th to February 12th overwh~lmingly supports that 
Defendant knowingly downloaded and/ or watched multiple child 
pornography files over that three day period. 
As detailed in the Summary of Facts, above, between 6:36 and 10:06 
p.m. on February 10th, Defendant downloaded 45 child pornography 
10 After Defendant was charged here,§ 76-5a-3 was renumbered as§ 
76-Sb-201 by Laws 2011, c.320, § 16, eff. May 10, 2011. 
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videos - 22 of which were previews- and all of which had graphic titles, 
e.g. "T-148332568-12 yo girl fucking her friend --- lolita kiddy preteen pre-teen 
tiny children drunk whore slut stripper ass incest sex porn underage.mpg." SE2; 
see also SE2-7. Defendant modified 21 of the videos~meaning he did not 
delete them- but did move, watch, or copy them. See R536:68-77; SE2-7. 
Defendant continued downloading child pornography into the wee 
hours of February 11th. Between 2:15 and 2:16 a.m., Defendant previewed 
two more child pornography videos. Id. at 78; SE8. 
And on the morning of February 12th, between 11:19 and 11:30 a.m., 
Defendant downloaded four more child pornography videos. Id. at 79. 
Moreover, even Defendant's expert agreed that Defendant continued 
downloading child pornography even after previewing at least one of the 
videos. R535:49. Defendant's expert also agreed that whether Defendant 
hovered over or clicked on the child pornography titles, both were 
affirmative acts. R535:62. 11 
Given the above, the forensic evidence alone strongly contradicted 
Defendant's theory that he never looked at the titles he was downloading-
11 Although Defendant's expert disputed that all of the downloaded 
titles constituted child pornography, Defendant does not make that claim 
on appeal. Compare R535:27-30, 36-38, 49 and Aplt. Br. at 17-33. 
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and never knowingly watched any of the videos-including the many 
previews he initiated. As. argued by the prosecutor-contrary to 
Defendant's testimony- the most reasonable inference from the forensic 
evidence of Defendant's online activity is that Defendant read the titles and 
watched the previews he chose to download. See R535:148-151. Indeed, 
instead of deleting the files when he saw that they were child-as opposed 
to adult-pornography, Defendant "came back again and again and again." 
Id. at 151. 
In short, even if the trial court had excluded Defendant's unwarned 
admissions - based on the forensic evidence alone - the evidence 
overwhelmingly established that Defendant knowingly possessed the child 
pornography files he downloaded on his computer. There is thus "no 
reasonable likelihood that the outcome would have been different." State v. 
Villareal, 857 P.2d 949, 958 (Utah App. 1993). Any violation of Miranda 
would have therefore been harmless. This Court should affirm Defendant's 
convictions for this reason alone. 
CONCLUSION 
For the foregoing reasons, the Court should affirm. 
-44-
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Addendum A 
§ 76-5a-2 
Note 4 
Justice concurring and three Justices conc ur-
ring in result.) U.C.A.1953, 76- Sa-3(1). S tate v. 
Workman, 1993, 852 P.2d 98 1. Obstructing 
Justice e::> 16 
Finding that parents had sexually exploited 
their daughter by knowingly allowing defendant 
to take picture of daughter as she was bending 
over with her buttocks pa r tially exposed was 
based on evidence so inherently improbable that 
CRIMINAL CODE 
tr ial judge properly granted arrest of judgment 
on ground that facts proved did not constitute 
offense; State failed to show that parents knew 
that photo was being ta ken, or that they were 
aware of picture's angle and focus, notwith-
standing that they appeared in background. 
U.C.A. 1953, 76-5a-3. State v. Workman, 
1991, 806 P.2d 1198, certiorari granted 817 
P.2d 327, affirm ed 852 P.2d 981. Infants e::> 20 
§ 76- Sa- 3. Sexual exploitation of a minor-Offenses 
(1) A p erson is guilty of sexual exploitation of a minor: 
(a) when the person lmowingly produces, distributes, possesses, or possess-
es with intent to distribute, child pornography; or 
(b) if the person is a minor's parent or legal guardian and knowingly 
consents to or permits that minor to be sexually exploited under Subsection 
(1 )(a). 
(2) Sexual exploitation of a minor is a felony of the second degree. 
(3) It is a sep~rate offense under this section: 
(a) for each minor depicted, and if more than one minor is depicted in the 
child pornography in violation of this section, the depiction of each individual 
minor in the child pornography is a separate offense; and 
(b) each time the same minor is depicted in different child pornography. 
(4) It is an affirmative defense to a charge of violating this section that no 
person under 18 years of age was actually depicted in the visual dep iction or 
used in producing or advertising the visual depiction. 
Laws 1983, c. 87, § l; Laws l 985 , c. 226, § 3; Laws 2000, c . 128, § 3, eff. May 1, 2000; 
Laws 2001 , c. 176, § 2, eff. April 30, 2001. 
Cross References 
Attempt, elements and classification, see§§ 76-4-101 and 76- 4-102. 
Body a rmor, incr ease of sentence if worn in violent fe lony, see§ 76- 3-203.7. 
Conspiracy and solicitation, elements and penal Lies, see§ 76-4-201 et seq. 
Enhanced penalties, offenses committed with two or more persons, see § 76- 3-203.1. 
Fines upon conviction of misdemeanor or felony, see § 76-3-301 . 
Habitual violent offenders, definit ion and penalties, see§ 76- 3-203.5 . 
Inchoate offenses, limitations on sen tenc ing, see§§ 76-4-301 and 76-4- 302. 
Indigent Defense Act, sec§ 77-32-101 e t seq. 
Lewdness involvine: ch ild, see§ 76-9-702.5. 
Penalties fer feloni~s, see§ 76-3-203 . 
Rights of Crime Victims Act, see§ 77- 38-1 et seq. 
Right to trial by jury, see Const. Art. l, § 10. 
Librnry References 
Infan ts e::>13. 
Obscenity e::>5. 
v\/estlaw Key Number Searches: 2 l !kl3; 
28 1 kS. 
524 
C.J .S. Commer ce§ 135. 
C.J.S. Infants§§ 5, 92 to 93. 
C.J.S. Obscenity§§ 5 to 15 . 
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Addendum C 
ORIGINAL 
. ~.' ; . . <: )_.·,\,t\;;P1l 
IN THE FOURTH JUDICIAL DISTRICT COURT, AMERICAN FORK 
STATE OF UTAH, 
vs . 
UTAH COUNTY, STATE OF UTAH 
1u\\\ St.? 2b p \2: 02 
-o0o-
Plaintiff, Case No. 111100508 
EVIDENTIARY HEARING 
MARK PHILLIP TINGEY , 
Defendant . 
- 000-
BE IT REMEMBERED that on the 7 th day of August, 
2012 , commencing at the hour of 11 : 48 a . m. , the above-entitled 
matte r c ame on for hearing before the HONORABLE CHRISTINE 
JOHNSON, sitting as Judge in the above-named Court for the 
purpose of this cause and that the f ollowing proceedings were 
had . 
- o0o-
FILED 
UTAH APPELLATE COURTS 
OrT '' ? 201}, L I t. ,_ 1'7 
•
DEPOMAXfVlr Rrr 
-; -
1 
LIT IGATION SERVICES 
333 Sou rH RtO GRANDE 
SALT LAKE CITY. UTAH 84101 
V./VJW.0EPOl"1AXM ERIT.COM 
• A TRADITION OF QUALITY • 
TOLL FREE 800-337 -6 629 
PHOl~E 801 -328·1188 
FAX801·328·1189 
000533 
August 7, 2012 
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8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
For the State: 
For the Defendant: 
DepomaxMerit Litigation 
801-328-1188 
State of Utah v. Tingey 
Evidentiary Hearing 
A P P E A R A N C E S 
CRAIG R. JOHNSON 
Deputy Utah County 
District Attorney 
100 East Center Street 
Suite 2100 
Provo, Utah 84606 
RHOME D. ZABRISKIE 
Attorney at Law 
Zabriskie Law Firm 
899 North Freedom Boulevard 
Suite 200 
Provo, Utah 84604 
* * * 
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August 7, 2012 State of Utah v. Tingey 
Evidentiary Hearing 
1 
2 
3 
4 
5 
6 
7 
8 
I N D E X 
WITNESS FOR THE STATE 
JOHN MICHAEL O'HARA 
Direct Examination by Mr. Johnson 
Cross-Examination by Mr. Zabriskie 
STATE RESTS 
WITNESSES FOR THE DEFENDANT 
ANGELA TINGEY 
Direct Examination by Mr. Zabriskie 
MARK TINGEY 
Direct Examination by Mr. Zabriskie 
Cross-Examination by Mr. Johnson 
DEFENDANT RESTS 
* * * 
9 REBUTTAL WITNESS FOR THE STATE 
BRADLEY BURR 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
? ') 
_J 
24 
25 
Direct Examination by Mr. Johnson 
STATE RESTS 
Number 
Exhibit S-1 
Exhibit S-2 
* * * 
E X H I B I T S 
Description 
Copy of voice interview 
Lay-out of apartment 
* * * 
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?age 
6 
27 
62 
63 
73 
85 
98 
Page 
99 
104 
Received 
62 
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August 7, 2012 
1 
2 
3 
4 
5 
6 
State of Utah v. Tingey 
Evidentiary Hearing 
P R O C E E D I N G S 
(Transcriber's Note: Speaker identification 
may not be accurate with audio recordings.) 
Page 4 
THE COURT: And lastly then, we have State of Utah 
7 vs. Mark Phillip Tingey. I'll note that Mr. Tingey is present 
8 with counsel, Mr. Zabriskie, and Mr. Craig Johnson present for 
9 
10 
the State. 
This is here on an evidentiary hearing for a motion 
11 to suppress. I did read through Mr. Zabriskie's motion. 
12 
13 
Parties ready to proceed? 
MR. ZABRISKIE: We are. If the Court will recall, 
14 we asked to file just a--a rather simple motion, based on the 
15 Constitution, that the--with leave of the Court to brief 
16 
17 
18 
19 
20 
thereafter. 
THE COURT: I do recall that. 
MR. ZABRISKIE: Thank you, Judge. 
May I have this marked before we begin? 
THE COURT: Yes. Go ahead. I think we--we already 
21 have a few marked? 
22 MR. JOHNSON: The State already marked one thing as 
23 Exhibit 1, so--
24 THE COURT: So we've got No. 2 then, is that where 
25 we are? 
DepomaxMerit Litigation 
801-328-1188 
August 7, 2012 State of Utah v. Tingey 
Evidentiary Hearing 
1 
2 
3 
Page 5 
MR. JOHNSON: That would be great. 
For the record, Judge, Lhis is Julia Thomas' case 
for the State. She's out of the State this week, I'm covering 
4 this for her with anticipation of getting a transcript of this 
5 and like Mr. Zabriskie said further briefing. 
6 
7 
8 stand. 
9 
THE COURT: Very well. Thank you. 
MR. JOHNSON: State will call Deputy O'Hara to the 
MR. ZABRISKIE: Your Honor, we'd ask the Court to 
10 invoke the exclusionary rule. I should indicate that we have 
11 subpoenaed Angela Tingey, Officer Burr to testify, and 
12 obviously, our client has the right to remain, he will also 
13 testify, your Honor. 
14 THE COURT: All right. So the exclusionary rule has 
15 been invoked then. I'll have the witnesses, with the 
16 exception of the case officer and the defendant, remain 
17 outside then. We'll come and get you when it's your turn. 
18 
19 
MR. JOHNSON: (Inaudible) 
THE COURT: Well, if you're the case officer, then 
20 you can stay and--
21 
22 
23 
MR. JOHNSON: Yeah. Yeah. He--Officer Burr can be 
our case officer and Deputy O'Hara--
MR. ZABRISKIE: Well, your Honor, again, is this--
24 he's not been the case officer in times past, is--are we 
25 changing horses in the middle of the stream here, just to make 
DepornaxMerit Litigation 
801-328-1188 
August 7, 2012 
1 sure they're both available, so--
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THE COURT: Well, only one person can stay 
throughout the course of the hearing. 
MR. JOHNSON: Understood. And after his testimony, 
2 
3 
4 
5 
6 
7 
8 
9 
it's anticipated that Deputy O'Hara would be leaving. I: 
10 
11 
I don't know, I'm here--
MR. ZABRISKIE: That's fine. 
MR. JOHNSON: --inheriting this case, I don't know--
THE COURT: All right. 
MR. ZABRISKIE: I just--okay. 
MR. JOHNSON: --much of the history. This wasn't a 
12 plan or anything. 
13 
14 
15 
16 
17 
MR. BURR: I'm the officer, I'm the one that filed 
the charges. 
THE COURT: All right. Thank you for the 
clarification. 
JOHN MICHAEL O'HARA, 
18 called as a witness by and on behalf of the State in this 
19 
20 
21 
22 
23 
24 
25 
matter, after having been first duly sworn, assumed the 
witness stand and was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
Q 
A 
Q 
Good morning. 
Good morning. 
State your full name and occupation for the record. 
DepomaxMerit Litigation 
801-328-1188 
1,. 
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1 A John Michael O'Hara. 
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I'm a deputy sheriff for the 
2 Utah County Sheriff's Office. 
3 
4 
5 
6 
7 
Q 
A 
Q 
How long have you been so employed? 
Fifteen years. 
And back in February of 2011, what were your duties 
at that time with the sheriff's office? 
A I was a detective assigned to the Utah Valley 
8 Special Victims task force. 
9 Q Okay. And with regard to child pornography, things 
10 such as that, describe what your--what your responsibilities 
11 were in tracking that down? 
12 A I was one of two detectives in the county whose 
13 primary responsibilities involved identifying people within 
14 the county possessing and distributing child pornography and 
15 conducting investigations on--based on those. 
16 Q Okay. And did you, in February of 2011, did you 
17 have occasion to meet up with a Mark Tingey? 
18 
19 
A 
Q 
Yes, sir. I did. 
And could you describe the circumstances of what led 
20 you to have him on your radar? 
21 A Based on an on-line undercover investigation, we 
22 identified an IP address where images of child pornography 
23 were being distributed from. Based on the investigation, we 
24 identified that it was coming from a residence occupied by Mr. 
25 Tingey and his wife. We obtained a search warrant for that 
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1 
1 residence and served that search warrant. 
2 
3 
Q 
A 
4 Terrace. 
5 
6 
Q 
And where was that search warrant served? 
The married housing for B.Y.U., Wyrnount Mountain 
Wymount Terrace. Okay. 
And was that served on February 11th of 2011? Does 
7 that sound like--
8 
9 
A 
Q 
I believe so, that sounds right. 
Okay. And what other officers were involved with 
10 this search warrant? 
11 A Detective Sergeant Burr from B.Y.U., Detective 
12 Stout, Detective Wabel from the Utah County Sheriff's Office, 
13 as well as a couple of uniformed officers from B.Y.U., one of 
14 which I believe was Jeff Long, who's also a detective for 
15 Orem. 
16 Q Okay. And describe who wrote the search warrant, 
17 who signed it, things like that. 
18 
19 
A I wrote the search warrant, I don't recall which 
judge signed it, it was a Fourth District Judge that signed it 
20 out of Provo. 
21 
22 
23 
Q 
A 
Q 
So you got an approval? 
Yes, sir. 
And how soon after the approval did you arrive on 
24 scene to serve it? 
25 A I believe I had the search warrant signed on Monday 
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1 and we served it, I believe, Tuesday morning. 
2 
3 
4 
Q So you show up to this residence. Describe what you 
find there. Door open or closed? 
A It was closed. It's a--I recall it being upstairs, 
5 an upstairs apartment. Knocked on the door, a young woman 
6 answered the door, we later identified her as Mr. Tingey's 
7 wife. We explained what we were doing there, asked her if 
8 anyone else was in the residence, she stated that her husband 
9 
10 
11 
was in the bedroom. 
Q 
A 
Okay. And what happened next? 
I went back there and made contact with him. 
12 believe he was asleep at the time. 
Q 
A 
Q 
Do you see him in the courtroom today? 
Directly behind you, sir. 
Okay. 
I 
13 
14 
15 
16 MR. JOHNSON: May the record reflect the defendant's 
17 been identified? 
18 
19 Q 
THE COURT: Record will so reflect. 
(By Mr. Johnson) So I guess--well, clarify. What 
20 time of day was this, again? 
21 
22 
23 
24 
25 out? 
A 
Q 
A 
Q 
It was in the morning, approximately 7:00-ish. 
Okay. So he was--he was sleeping? 
y . 
_es, sir. 
And how did you awaken him? Or how did that play 
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I recall calling to him a couple of times. I first 
2 looked around the room, observed that there was computer 
3 equipment near the bed, it was a little bit cluttered in the 
4 bedroom. He woke up, got up. I explained that we were there 
5 serving a search warrant. Asked him if there was some place 
private he'd be willing to talk to us. He--
How did he respond to that? 
6 
7 
8 
9 
Q 
A He indicated the room next to the bedroom that he 
was in. 
10 Q And how would you describe that room? 
11 A I would say that that was an office/slash/work-out 
12 room. There was a desk with a computer on it, a work-out 
13 bench in the middle of the room, some chairs. 
14 
15 
16 
17 
Q 
stuff? 
A 
Q 
When 
Like 
Okay. 
you say a work-out bench, like 
a weight-lifting bench type of 
And--and that was brought to 
18 by--by the defendant, at his request? 
weights and 
thing. 
your attention 
19 
20 
A 
Q 
That was a room he pointed to for privacy. 
Okay. Who else was in--in the apartment at that 
21 point? 
22 A At that point, his wife, Detective Wabel--Detectives 
23 Wabel and Stout, at least one uniformed officer from B.Y.U. 
24 and Detective Sergeant Burr. 
25 Q Okay. So that's five--
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Correct. 
--officers? 
Most of them were in the entryway room--
Okay. 
--at that point. 
So who went back with you to the bedroom? 
Sergeant Burr. 
Okay. So the two fo you? 
Correct. 
Can you describe what you were wearing? 
Very similar to what I'm wearing now. I may have 
12 been wearing a polo instead--I only had two uniforms that I 
13 would, either a polo shirt with the star here or something 
14 very similar to what I'm wearing now. 
15 
16 
17 
18 
19 
20 
and 
Q 
A 
Q 
tie? 
A 
Q 
A star being the sheriff's emblem? Or--
Yes, sir. 
Okay. For the record, a shirt, a buttoned-up shirt 
Yes. 
Okay. So you didn't go in there with a typical 
21 police uniform on, I guess? 
22 A Only the--the uniformed officer from B.Y.U. and 
23 there was no tactical gear or anything like that. 
24 Q Okay. Okay. How did the defendant's wife react to 
25 your request to go speak with him back in the bedroom? 
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She took a took at the search warrant. Said, oh, if 
2 this is what you're looking for, it's not a concern. She was 
3 
4 
unconcerned by us being there. 
Q Okay. So the defendant, when he woke up from his 
5 bed, was he--was he clothed? Did he--did you leave him time 
6 to get some clothes on or what happened? 
7 A As I recall, he asked for something to--to put on 
8 something. I don't recall exactly what it was, whether it was 
9 a shirt, socks, a robe, something like that. I recall him 
10 asking but I don't recall the details of what it--what it was. 
11 Q And then at some point, what--did you guys go in 
12 that next room, next door? 
13 
14 
15 
16 
A 
Q 
A 
Q 
Yes. 
The office/slash/work-out room? 
Correct. 
And who was in that room when you were--started 
17 talking to him about him incident? 
18 
19 
A Mr. Tingey, myself and Sergeant Burr. There were a 
few brief points while we talked with him where someone would 
20 stick their head in and ask something or--or make a comment to 
21 us, just a brief interruption but they pretty much did not 
22 
23 
enter beyond the doorway. 
Q So was that--those people who would make brief 
24 interruptions, were those officers or--
25 A Yes. 
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--his wife or--
I re--his wife did, Detective Stout did, Detective 
1 
2 
3 Wabel, I recall asking a brief question about a computer. I 
4 don't recall if they--the uniformed officers interrupted. 
Q Okay. 5 
6 THE COURT: Just for my clarification, was Sergeant 
7 Burr with B.Y.U. or not? 
8 
9 
10 officers? 
11 
12 
13 
Q 
THE WITNESS: He is with B.Y.U. 
THE COURT: And was he one of the uniformed 
THE WITNESS: No. He was plain clothes--
THE COURT: Okay. 
THE WITNESS: --well, dress clothes. 
THE COURT: Okay. Thank you. 
(By Mr. Johnson) And Detectives Wabel and 
were they in plain clothes as well? 
Correct. 
Stout, 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
A 
Q All right. So you're in this--this work-out/slash/ 
office room, the three of you? 
A 
Q 
A 
Q 
24 what--
25 A 
Yes. 
You, Detective Burr and the defendant? 
Yes. 
And describe, were you guys standing around, seated, 
We were seated, I was seated next to the--the desk 
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1 with the computer direct--across from the--the doorway coming 
2 into the room. Sergeant Burr was seated to my right on the--
3 close to the sidewall there, had that work-out bench between 
4 us. Mr. Tingey was seated across from me next to where the 
5 door was--
6 
7 
8 
9 
10 
Q 
A 
Q 
A 
Q 
Okay. 
--throughout the interview. 
And I'll--I'll clarify that in a minute. 
Okay. 
Did you, as part of ths, did you make any sort of 
11 recordings, audio, visual, of this interaction with the 
12 defendant? 
13 A Yes. Once we went into that room, I started a 
14 digital voice recorder and recorded that interview. 
15 
16 
Q 
A 
Holding it in your hand? In your pocket? 
I sat it down there. There were a couple of times I 
17 shifted it as I brought in my laptop, but it was seated there. 
18 He was aware of it, he even made comment of it--
19 
20 
21 
22 
23 
Q 
A 
Q 
A 
It wasn't like a bod--
--a couple of times. 
Sorry. 
It wasn't like a body mike? 
No. It's one of the--the small, probably about one-
24 inch by six-inch digital voice recorders. 
25 Q Okay. And have you had a chance to review that 
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1 recording in anticipation for today or--
2 
3 
A 
Q 
Yes, sir. I have. 
Okay. And does it contain a full and accurate 
4 description or recording of what happened during that 
5 interview? 
6 
7 
8 
9 
10 
A 
Q 
A 
Q 
A 
Yes, sir. It does. 
Okay. And approximately how long does that last? 
Slightly over an hour. 
okay. 
There is a second recording that, as we were on the 
11 way out, he started conversation with us again out towards the 
12 kitchen, so I started the recording again out there and it has 
13 another five minutes. 
14 Q Okay. Okay. I'm showing you what's been marked as 
15 State's Exhibit 1. Do you recognize this? 
16 A Yes, sir. This is a disk containing copies of that-
17 -those voice interviews. 
18 
19 
Q Okay. 
MR. JOHNSON: The State would move to admit--sorry--
20 State would move to admit No. 1 into evidence for purposes of 
21 this hearing. 
22 MR. ZABRISKIE: Your Honor, I'm going to object to 
23 the admission of that particular documentation. For one 
24 reason, there's--there's a lot of material on there that we 
25 would consider to be irrelevant. The only issue before this 
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1 Court today as it relates to our motion is this issue of 
2 custody or what was perceived to be custody. There's a--it's 
3 a well over an hour exchange between the two officers and Mr. 
4 Tingey. If the Court was to review that, we would--we would 
5 want to maintain the right for some redaction because it's not 
6 relevant. There's every possibility that at somewhere in the 
7 future, this--we could waive off a jury and this Judge would 
8 be the decider of fact and fiction and we would rather the 
9 Court not be exposed to everything on there lest we have the 
10 opportunity to address it. 
11 
12 
THE COURT: Response? 
MR. JOHNSON: Judge, this recording contains the 
13 entire interaction between these two officers and the 
14 defendant. It--I mean, it's the best record of what happened 
15 there, there's nothing there that's irrelevant. The question ~ 
16 is, is during this time, was this a custodial situation? And 
17 it could have started custodial and then maybe de-escalated or .. 
18 it could have started not custodial--custodial and then 
19 escalated or something during that--that hour. And so we want 
20 to make it clear that the Court has a full picture of what 
21 happened there, I mean, if we were to just to redact the first 
22 ten minutes and they're all being nice to him and then all of 
23 a sudden, after that, they start threatening him and making--
24 is it course of environment, well, certainly, the Court needs 
25 to see a full picture there. So the State feels that what 
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1 we're providing you is a full picture of what happened and the 
2 Court can make a determination of whether this turned 
3 
4 
5 
6 
custodial at any time. 
MR. ZABRISKIE: May I respond, your Honor? 
THE COURT: Yes. 
MR. ZABRISKIE: We have a--a--a certified 
7 transcription of that particular interview. The State has had 
8 their copy since the early stages, even before the preliminary 
9 hearing; in fact, it was the bases for some of the questioning 
10 that went on at the time as it relates to the interaction 
11 between these two officers in particular and Mr. Tingey. 
12 If--if he going to ask ques--by that, if--if Mr. 
13 Johnson 1 s going to ask questions and certainly, this officer 
14 has reviewed the materials, he can testify as to what he 
15 recalls, I can ask questions based on the transcription. 
16 Counsel--we gave him a copy of our certified copy today so I 
17 can refer him to pages, lines and etcetera. I think that 
18 would be the more appropriate thing and assure us of the fact 
19 that what we're addressing here is relevant and not irrelevant 
20 stuff that may have some impact on the future deciders of 
21 fact. 
22 THE COURT: I'll reserve ruling and we'll let both 
23 sides present the portions of the interview that you think are 
24 relevant and once that has taken place, if the State feels 
25 that there's something additional on the CD you want me to 
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1 listen to, then--then I'm happy to hear additional argument 
2 about it. Maybe this will be a moot point--
3 
4 
5 
6 
MR. ZABRISKIE: And--and I--
THE COURT: --after you present it. 
MR. ZABRISKIE: --I don't wish--I, quite frankly, I-
-Mr. Johnson was not aware, I--I--at least I was not impressed 
7 this morning that he aware of the literature that we have that 
8 represents what went on at that particular time and I don't 
9 
10 
want to hold him at a disadvantage. 
If--if, in fact, they wish to address certain 
11 issues, we don't have to, at the--at the completion of this 
12 hearing today, we would not object to the court's further 
13 consideration as it relates to what is--what is relevant and 
14 what is not but we would continue our standing objection to 
15 admitting the whole document, by that, the whole disk. 
16 
17 
With that, your Honor, we'll--
THE COURT: I'll reserve ruling. Let's see where we 
18 are after you present what you want me to know and if--again, 
19 if there's something else that you want me to listen to on the 
20 tape, then I'll--I'll consider whether I need to listen to the 
21 whole thing or not. 
22 MR. JOHNSON: Okay. Well, and just, I guess by 
23 proffer, Judge, I mean, frankly, my plan was to ask the 
24 detective to just summarize a few parts of the general 
25 attitude of this interview and then to have the Court be able 
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to review it on its own, so I don't have to play the whole 
2 hour thing. That--that would be the--my alternative would be 
3 to set up and play the whole thing on my computer and object 
4 as he--as he might and take it one step at a time. 
5 I figure since this is going to be under advisement, 
6 anyway, since we're going to brief it, I wasn't going to 
7 belabor the point, but--
8 Why don't you go ahead and proceed as THE COURT: 
9 
10 
11 
12 
13 
14 
15 
16 
17 
you had 
Q 
planned--
MR. JOHNSON: 
THE COURT: 
MR. JOHNSON: 
THE COURT: 
Okay. 
--we'll let Mr. Zabriskie and--
Okay.· 
--then we'll go from there. 
MR. JOHNSON: On redirect. All right. Thank you. 
(By Mr. Johnson) Showing you what's been marked as 
Exhibit No. 2. Do you recognize that? 
A Yes, sir. It appears to be a lay-out of the 
18 apartment that Mr. Tingey and his wife lived in that we served 
19 
20 
the search warrant on. 
Q Okay. Is that consistent--is it fairly and 
21 accurately consistent with what you already testified about 
22 today and your recollection of how the apartment appeared on 
23 that. day? 
24 
25 
A 
Q 
Yes, sir. 
Okay. 
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The State would move to admit No. 2 by 
By stipulation, your Honor. 
THE COURT: All right. I'll receive No. 2. 
Q {By Mr. Johnson) Okay. And without marking it, I 
7 guess, just for demonstrative purposes--
8 MR. ZABRISKIE: We have marking--we have marking 
9 pens-- ~ 
10 MR. JOHNSON: Okay. 
11 MR. ZABRISKIE: --and it's erasable. 
12 MR. JOHNSON: So if that's all right, yeah. 
13 Q (By Mr. Johnson) If you can basically recreate your 
14 testimony--
15 
16 Q 
MR. JOHNSON: Thank you. 
(By Mr. Johnson) --Deputy O'Hara, of marking with, 
17 you know, an "O" for 0 1 Hara, a "B" for Burr and "T" for Tingey 1' 
18 of where you were each sitting, in what room when this one-
19 
20 
21 
22 
hour interview went on. 
A 
Q 
Okay. 
Okay. And just looking below or to the bottom of 
Exhibit 2, underneath the "T", are those closet doors or what-
23 -what is that, would you say? 
24 These are bi-fold closet doors. 
1-, 
25 
A 
Q Okay. And so the defendant was sitting close to the· 
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1 closet, on a chair, on the floor or what? 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
A 
Q 
to that? 
A 
Q 
A 
Q 
A 
Q 
A 
corner. 
Q 
A 
On a chair. 
Okay. And where was the work-out bench in relation 
About where the--the wording is in that room. 
So between--between you and Mr. Tingey? 
Yes. 
Okay. Between the three of you essentially? 
Yes. 
All right. And where was the computer desk? 
The computer desk would be back along here, in this , 
In the top right corner of the exhibit? 
Yes, sir. 
Q Okay. And did that seating arrangement change 
during the hour-plus you were in there or is that fairly 
17 consistent? 
A All of us got u and, at one point or another, had 18 
19 made a move out the door, then come back, but we returned to 
20 these positions any time that happened. 
21 
22 
Q Okay. All right. Thank you. 
Can--can you tell the Court in general, what--what 
23 kind of environment you set up here in--in talking with the 
24 defendant? Did you tell him he was under arrest? What--what 
25 kind of things did you say to him up front? 
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Op front, was--we were explaining what we were doing 
there, it was a--a search warrant based on--on some things 
that had gone on with the computer. Asked him initially about 
4 what computers there were, what type software would be on 
5 different ones, advised him during the very beginning of the 
6 
7 
8 
9 
10 
11 
12 
13 
interview portion there that I appreciate him talking to me, 
that you know, he didn't have to--made sure he was aware he 
didn't have to speak to me. 
Q How did he--
A Short--
Q How did he respond to that? 
A He--he continued talking to me 
Q At any point did he say, you know what, that's 
14 probably good advice, I'm going to stop talking to you? 
15 
16 
17 
A 
Q 
A 
No, sir. 
Did he ask for an attorney during any of this? 
No, sir. He, throughout the entire conversation, it 
18 was clear that he had done some research on others that had 
19 been involved in similar cases and he made certain, he wanted 
20 me to know--
21 
22 
MR. ZABRISKIE: Your Honor, I'm going to object. 
That sounds like speculation, there's nothing in the 
23 transcript that would indicate that as far as the 
24 conversation. 
25 MR. JOHNSON: Just wait for the Judge to rule. 
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THE COURT: Overruled. You can cross-examine him 
2 about that. 
3 
4 
5 
6 
Q 
A 
MR. JOHNSON: Okay. 
(By Mr. Johnson) Sorry. Continue. 
He frequently in there made comment that he knew it 
was being recorded, he wanted this on the record. He made 
7 comments in there that this was the important part of the case 
8 he wanted me to know and he--he put it that way, he referred 
9 to the case, he wanted this information to me. His only 
10 concern throughout the entire interview seemed to be that 
11 whenever his wife was close, he did not want his wife hearing 
12 what he had to say to me. 
13 
14 
Q 
A 
Okay. 
There was another point in there early on where his 
15 wife wanted to come in to--it was before the keys, I think it 
16 
17 
18 
19 
was socks or something along those lines, she needed to get 
something, she wanted to go to work. I told him, you're not 
under arrest, you can do or say what you want. I think there 
was a question about could he give her a hug or a kiss 
20 goodbye, you're free to do what you want, you're not under 
21 arrest. 
22 
23 
24 
Q 
A 
Q 
Okay 
You can do or say whatever you please. 
Okay. And what was the general tenor of the 
25 conversation other than that as far as--was this an 
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1 argumentative situation, were you guys yelling, what--
2 
3 
A No, sir. The--the tones were, on all three of our 
parts, very calm, just businesslike demeanor, the same tones 
4 that are being used in this courtroom today. 
5 
6 
7 
8 
9 
Q 
A 
Q 
Conversational? 
Yes, sir. 
Okay. So at any point, did the defendant express 
any other hesitant--hesitancy talking to you other than about 
maybe being in the presence of his wife? 
~ } 
i 
~ 
~ 
ij 
10 A No. There were a few points where he would start to J 
11 answer something and then cut himself off mid-sentence. Based 
on the wording that he was already going, he was--he was 
cutting himself off, in my opinion, from saying something that 
could be damaging to himself. 
Q Okay. At the end of this--well, I've got to--how 
J. ~ 
I 
~ 
i 
' 12 
13 
14 
15 
16 much of this interview was conducted by you and how much of it i 
17 was conducted by Detective Burr? 
18 
19 me. 
20 
A 
Q 
I'd say probably 80-plus percent was conducted by 
Okay. Was this a situation where you were cutting 
21 each other off and asking confusing questions? Or--
22 
23 
A No. I--I remember Sergeant Burr making a few 
comments encouraging him to be--be open with us, that that 
?4 was, you know, a better route for him to go. You know, I 
25 recall talking--that we--we bounced--that was the only point 
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l we bounced a little bit back and forth where he was 
2 encouraging him to be honest. I was explaining I--I've dealt 
3 with a lot of these cases, people that have--have worked with 
4 the system and how beneficial that is, you know and that--and 
5 made it clear to him, that was the only point I recall us 
6 really bouncing back and forth at all and it wasn't really 
7 talking anything specific or detailed about the--the case 
8 itself. 
9 
10 
11 
Q 
of thing? 
A 
This wasn't--well, was this a good cop/bad cop kind 
No, sir. Both of us were very cordial with him, 
12 very friendly. 
13 
14 
15 
16 
17 
18 
Q 
A 
Q 
A 
Q 
A 
Okay. 
And he was with us. 
Okay. Did you read him his Miranda rights? 
No, sir. I did not. 
Why not? 
In conducting these investigations and has been 
19 pointed out by defense counsel in previous things, we don't 
20 know when we go in whether it's an open wireless, multiple 
21 people there. I've gone to student housing before where there 
22 have been four or five roommates living there, I've gone to 
23 residences where there are visitors that are--have come in and 
24 used the equipment. So the nature of ~his, serving the search 
25 warrant and going in there, I don't know whether the occupants 
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1 there are witnesses, victims of having their services stolen 
2 or suspects. 
3 Q Okay. And was that the situation on February 11th, 
4 
5 
6 
7 
8 
9 
2011? 
A Yes, sir. 
Q Okay. And at the conclusion of your interview with 
Mr. Tingey, did you arrest him? 
No, sir. 
Tell the Judge what you ended up doing. 
10 
A 
Q 
A We left him there at this residence, we did seize 
11 several items of computer equipment for forensic analysis and 
12 that took several weeks. The information was turned over to 
13 Sergeant Burr who, based on us being here, filed charges on 
14 it. 
15 Q Okay. 
16 MR. JOHNSON: I think that 1 s all the questions I 
17 
18 
19 
20 
21 
have for you. 
THE 
THE 
MR. 
correction. I 
Thank you very much. 
WITNESS: Thank you, sir. 
COURT: Cross? 
ZABRISKIE: If I could, your Honor, 
think the Information reflects the 
22 February as being the day of the incident. I--
I--one 
15th of 
23 THE WITNESS: I could refer to my report to--
24 MR. ZABRISKIE: --I don't know that it's relevant or 
25 not, it's been quite some time, but rather that make it a 
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1 subject of cross-examination,--
2 
3 
MR. JOHNSON: I could have misspoken, that's--
MR. ZABRISKIE: Well, and I didn't note it. My 
4 client did, your Honor. 
5 MR. JOHNSON: (Inaudible) could double-check that 
6 date. 
7 THE WITNESS: It would have been after the 11th 
8 because one of the IP addresses I monitored was on February 
9 13th, so the--the date that Mr. Zabriskie gave is probably 
10 
11 
12 
13 
correct. 
MR. JOHNSON: Okay. 
MR. ZABRISKIE: Well, I--I wasn't there, so I would 
defer to--defer to others anyway. 
14 CROSS-EXAMINATION 
15 BY MR. ZABRISKIE: 
16 Q Officer, I'd like to just ask you a few questions 
17 about what happened on the--that February 15th. You indicated 
18 that you began the--the search subject to a search warrant 
19 around 7:00 o'clock in the morning and let's assume it was the 
20 
21 
22 
23 
15th for purposes of the inquiry. 
A 
Q 
Yes, sir. 
And the--I think you testified at the preliminary 
hearing that based on your count then, there were 
24 approximately nine uiI~~eL~, including yourself, that entered 
25 the house? Or the residence. 
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1 A Myself, Sergeant Burr, I know Detective Stout was 
2 there, Detective Wabel, I recall Sergeant Long--or Officer 
3 Long--
4 Q Well, if I told you you testified to nine before, 
5 would you agree with that? 
6 
7 
A Could be. By name, I can recall seven of us there. 
If there were two more, wouldn't surprise me but I--I don't 
8 recall that many uniformed officers, but that could be 
9 correct. 
Q 
A 
Q 
Were you the first one in the door? 
Yes, sir. 
And you indicated that for the most part, you were 
10 
11 
12 
13 all dressed in what we would civies, you weren't dressed in 
14 uniform? 
15 
16 
A 
Q 
Correct. 
Did anyone have on flak vests or anything like that? 
17 You indicated no tactical gear. Whether you can recall. 
18 A I'm sorry. On--on these, sometimes we would wear 
19 vests, sometimes we wouldn 1 t. I don't recall on that specific 
20 
21 
22 
23 
'"") II 
/.Y 
25 
one whether we did or not. 
Q 
A 
quickly--
Q 
A 
But--but if--
If--if we did, it usually gets removed very 
Uh-huh (affirmative). 
--once we 1 re in the doorway. 
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But there is a possibility that some of those that 
2 entered that apartment on that day were dressed in what has 
3 been characterized as Lactical gear? 
4 A Tactical gear, to me, is full dynamic entry gear. 
5 Wearing a vest is standard uniform equipment. 
6 
7 
8 
9 
10 
Q 
A 
Q 
A 
Like we see on T.V.? 
Yes, sir. 
But some could have had their flak vests on? 
I know for a fact the uniformed officers would have 
had vests on. I don't recall whether the detectives did or 
11 not. 
12 
13 
14 
15 
Q I noted in the preliminary hearing, you indicated 
that all wore side arms; is that correct? 
A 
Q 
Yes. 
And when you came to the front door, had you had any 
16 acquaintance with the residents prior to that particular time? 
17 
18 
A 
Q 
No, sir. I had not. 
And upon knowing at the door, you served, evidently, 
19 Angela Tingey, with a copy of the search warrant? 
20 
21 
22 
23 
?4 
A 
Q 
A 
Yes, sir. 
Did you ever show that search warrant to Mark? 
I recall telling him that his wife had a copy of the 
search warrant and we left a copy there at the residence. 
Okay. But as far as you can recall, he didn't have 
25 the opportunity to review it? 
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No, sir. 
And it did not include an arrest warrant? 
No, sir. It did not. 
Now, did you ask--how did you know where he was 
5 sleeping at the time? 
6 
7 
8 
9 
10 
Q 
A 
MR. ZABRISKIE: May I approach, your Honor? 
THE COURT: Yes, of course. 
(By Mr. Zabriskie) How did you know where he was? 
It's a rather small apartment. She indicated down 
the hallway and there's really only a couple of options and 
11 one obviously had a bed and the other did not. 
12 
13 
Q And then you proceeded--
MR. ZABRISKIE: Your Honor, has the Court indelibly 
14 impressed those--
15 
16 
17 
18 Q 
THE COURT: It's there. 
MR. ZABRISKIE: All right. Thank you. 
It's not coming off anyway, your Honor. 
(By Mr. Zabriskie) What--were you the first one 
19 into the room? 
, 
20 A 
Q 
I believe so, yes. G 
21 So you--you went down there. Are you the one that 
22 woke him up? 
23 A Yes. 
Q And you indicated that he was asleep? 
25 A He was still laying there in bed. How asleep he 
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1 was--he seemed to take me commenting to him a couple of times 
2 to come to, so I believed he was asleep. 
3 Q And you indicated to him the purpose that you were 
4 there for? 
5 
6 
7 
8 
A 
Q 
Yes, sir. 
Did you indicate to him at that time that he--he 
could leave, if he so wished? 
A I asked him if he'd be willing to talk to us and if 
9 there was a private place that I could tell--explain to him 
10 
11 
12 
13 
what was going on. 
Q 
A 
Uh-huh (affirmative). 
I didn't specifically say to him at that point, it 
was a few minutes later, once we'd started the interview, that 
14 he was free to leave. 
15 
16 
17 
18 
Q I--I note in reviewing the transcript and you 
listened to the transcript also, didn't you? 
A 
Q 
I listened to the recording, yes, sir. 
Would it surprise you that--I noted on three 
19 separate occasions, you indicated to--to Mark that he was not 
20 
21 
under arrest but never once said, "you're free to leave." 
A I stated to him he was not under arrest. I stated 
22 to him that he could do or say as he pleased. He didn't need 
23 my permission to leave the room to go--I made it clear he did 
24 not need my permission to leave ~he rnnm when hi~ wifQ was 
25 leaving, his--
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Well, we'll get to that. 
Yes, sir. 
But--but you never told him he was free to leave the 
premises, we don't have an arrest warrant, we're just here to 
5 collect materials, anything that--
6 
7 
8 
A 
Q 
A 
Oh. I specifically told him he wasn't under arrest. 
But didn't tell him he could leave? 
I don't recall the exact wording of what I said, but 
9 I made it clear on multiple times that he was not under arrest 
10 
11 
and he could come or go as he pleased. 
Q Now, you indicated in the preliminary hearing, if 
12 you'll recall, that--when he got up, that your recollection 
13 was that he had just the bottoms, you characterized it as 
14 shorts. 
15 A I--I--I recall--and--and this is based on after the 
16 preliminary hearing, I recall he asked for something to wear. 
17 At--initially, I was thinking it was shorts, you know, it was 
18 one of those minor, trivial details at the time that wasn't 
19 pertinent for me to really lock into my memory. 
20 
21 
22 
23 
Q Uh-huh (affirmative). When you took him into that 
room that you've--that you've 
A Yes, sir. 
Q --that room 
24 A He was--
25 Q If you--if 
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He was clothed. I remember him having a shirt on, 
2 whether it was shorts or pants, I don't recall what he put on. 
3 I mean, he was clothed, he wasn't--
4 
5 
6 
7 
Q 
A 
Q 
Well, when you entered the room--
--naked or in his underwear. 
When you entered the room, he was in his shorts, if 
I told you that those were religious--that was religious 
8 clothing, would you have any reason to disagree with that? 
9 
10 
A 
Q 
No, sir. 
Now, you took him into the room here, you've 
11 indicated there was some stuff in there. Would--would you 
12 characterize that as a small room? 
13 
14 
A 
Q 
Nine by 12 is about an average bedroom. 
And do you recall that there was a broken-down king-
15 size bed against the wall? 
16 
17 
A I recall there were some other things in there, 
some--some little boxes. There--there was probably something 
18 up against that wall, I don't recall what it was, but I do 
19 recall there being some--some things against that wall. 
20 Q And do you recall a chest being against this wall 
21 that I'm pointing at that would be closest to the bedroom you 
22 found him in? 
23 A I don't recall anything really big there, that was 
24 in our way of doing in and out. There was probably--the room 
25 did have some clutter around it, so there were things around 
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1 the edges of the room, but I don't recall having any 
2 difficulty getting around that work-out bench and whatever 
would have been by that wall--
Q Uh-huh (affirmative). 
A --to go out the door from where I was seated. 
3 
4 
5 
6 
7 
8 
9 
Q If I indicate to you that in prior testimony, you've 
indicated that you used an ironing board for purposes of both 
supporting your recorder and your computer, would you--
A I remember it was a--a higher desk or a higher flat 
10 thing, it could have been an ironing board, a work-out table, 
11 something like that. There was a--a barrier there, that it 
12 wasn't a normal desk or piece of furniture. I recall 
13 remembering in that room that I was thinking of it as both a 
14 work-out room and a--a office because I remember seeing some 
15 work-out things.there. Ironing board, work-out table, there 
16 was something along--
17 Q So if I told you there was never a work-out bench 
18 there, you would--
19 A If it was an ironing table--
--you wouldn't disagree? 
in 
20 
21 
22 
23 
24 
Q 
A --that--that would fit. You know, it's another one 
of those things, I remember that barrier between us, that it 
was narrower, it wasn't a--you know, you know, a full desk or 
piece of furniture like that, it was something different, 
25 another one of those small details that exactly what it was, 
DepornaxMerit Litigation 
801-328-1188 
lo 
f; 
~ 
I-: 
w 
I:: 
~ 
1· 
I 
,.: 
,-.. , 
\ij,;I 
August 7, 2012 State of Utah v. Tingey 
Evidentiary Hearing 
1 
2 
3 
4 
5 
6 
7 
Page 35 
you're halfway right--
Q 
A 
Q 
A 
Q 
That's--that's good, it's been a long time. 
I--
Now, what--
It wasn't pertinent at the time to make memory of. 
Now, did you--did you assist Mark in getting from 
one to the other? By that, did you take him by the arm or 
8 anything like that? 
9 
10 
11 
12 
A 
Q 
A 
No. No, sir. I don't recall ever touching him. 
But you went into that room and you--was he seated? 
We walked in there, I recall I walked around 
ironing board/work-out bench, whatever it was that was there 
13 in the middle that was between us. He--he seated himself on 
14 that other side, I seated there, Sergeant Burr came in and sat 
15 next to me off to the side a little bit. 
16 
17 
18 
19 
20 
21 
22 
23 
Q So there--are you and Officer Burr seated side-by-
side or was Officer Burr--
A 
Q 
A 
Q 
A 
Well--
--close to the wall? 
He was close to the wall angled--the--
Does that "B" stand for Burr? 
That. "B" stands for Burr. You can see the angle 
there to him, he was off to my right side, a little bit 
24 torward of me aro~nd the edge of ttat. 
25 Q So was he standing or seated? 
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Seated. 
Okay. Now, you began the interview and--and let me 
3 see if you remember this, you indicated and I'm assuming that-
4 -that you're the one that's doing the interview, in listening 
5 to it, I had some difficulty in distinguishing between you and 
6 Burr, so you tell me if--
7 
8 
A 
Q 
The majority of it is me. 
All right. You addressed--this is on Page 4, if 
9 you're--you addressed Mr. Tingey or Mark and you say, the way 
10 to save yourself and face right now is to be absolutely up 
11 front. Do you remember saying that? 
12 A That would be Sergeant Burr that said that. 
13 Q Okay. And then on the same page, further down, you 
14 say bec~use we have the ability right now to destroy 
15 everything that's going on in your life. 
16 
17 
18 
19 
20 
21 
22 
23 
A 
Q 
A 
Q 
A 
Q 
A 
That was Sergeant Burr's statement. 
Okay. But you remember hearing that? 
And iffit~ediately after that, I made clear--
Did--did you--do you recall hearing that? 
I recall hearing that. 
Okay. And so did you--did that constitute a threat? 
I--I don't know what Sergeant Burr's motivation or 
opinion was on that. I do know what my comments were 
?4 immediately after that. 
25 Q His response, Tingey's response was, Okay. 
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If you 
2 heard it, if it's you tell me, But a lot of it's going to be 
3 based on how cooperative you are. 
4 
5 
6 
7 
8 
A 
Q 
A 
Q 
Do you recall--
I don't recall which--
--saying that? 
--one of us would have said anything like that. 
Okay. And--and well, let's assume for the moment 
9 that it was you. How--how would you characterize cooperation? 
10 A Cooperation is being honest. I have had multiple 
11 interviews with people where--there wasn't in this one, but I 
12 have stated to them, I have heard--I have a great deal of 
13 respect if you state, I don't to answer that question. But 
14 what I don't appreciate would be anybody lying to me. 
15 
16 
Q Well, now, you told him when you first got there 
that, hey, we already know everything, so everything you say, 
17 we're going to know is right or wrong, didn't you? 
18 
19 
20 
21 
A 
Q 
A 
Q 
Yes, sir. I--I--
Okay. 
--put forward that. 
And--and suppose--you said, okay. If you cooperate, 
22 what happens to you is based on your cooperation when just 
23 before that, you indicated that we have the power, the ability 
24 right now to destroy--
25 A No, sir. 
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--everything that's going on in your life. 
No, sir. I did not say that. I already--
Yeah. But you--
--stated that. 
But it--but it was said? 
Yes, sir. It was said. 
Page 38 ; ~ 
Is there a possibility that getting up and leaving 
8 would have been characterized as a lack of cooperation? 
9 
10 
11 
12 
13 
A 
Q 
A 
Q 
A 
Which is where, sir, if you read my--
Just--just--
--immediate comments after that, you--
If--
--you will say that--you will see that I made 
14 perfectly clear that that was not what was being talked about. 1 
15 Q Well, you indicate that he doesn't have to talk to 
16 you, but suppose he'd have gotten up and left, would that be a 
17 lack of cooperation? 
18 MR. JOHNSON: Objection. Calls for speculation, 
19 your Honor. 
20 MR. ZABRISKIE: Well, in their mind. H's the one 
21 that--he's the one that--
22 
23 
24 
25 
THE WITNESS: No, sir, I've had--
MR. ZABRISKIE: --stated that traditionally--
TH~ COU"RT: T' 11 21 low it. Go ahead. 
THE WITNESS: I've had people I've interviewed say 
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4 Q (By Mr. Zabriskie) This is just after you've told 
5 him if he doesn't cooperate, you'il destroy him. 
No, sir. I did not say that. 
But it was said? 
6 
7 
8 
9 
A 
Q 
A You've already alluded to that, but you keep saying , 
~ 
10 
11 
12 
13 
14 
15 
16 
I say it and that's not correct, sir. 
Q 
A 
Q 
A 
Q 
A 
Q 
So cooperation to you means just being--
Honest. 
Candor? 
Honest. 
Agreeing with you? 
No, sir. Just being honest. 
When--when you got him out of bed, was it at that 
17 time that he put on extra clothing? 
18 A I recall him standing there and pointing down to 
19 something that was on the side and asking about putting that 
20 on. I don't recall exactly what it was. I told him that was 
21 fine. I just asked him to--as I recall, I asked him to be 
22 slow about doing it, but that was the only condition I put on 
23 anything, just~ slowly do it. 
24 
25 only in his underclothing for the entirety of the interview, 
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1 that would not be your recollection? 
2 
3 
4 
5 
6 
7 
A I don 1 t recall what it was he asked to put on. 
recall stating that he could. 
Q 
A 
Q 
But you can't recall what he put on? 
No, sir. I don't recall what he put on. 
Let's--let's talk a little bit about the room. 
I do 
It's 
probably a--how--how big is the whole apartment, based on your 
8 impression? And I'm not going to hold you to it. I know how 
9 big it is but--
10 A I mean, it's a--a moderately small college 
11 apartment. The--the bedrooms, themselves, are a little bigger 
12 than I remember having in college, but as far as, you know, 
13 the condensed living/dining room, the--the areas where you 
14 would have people there, that part's pretty small. I remember 
15 thinking the bedrooms were bigger than I got to enjoy in 
16 college, but the living space itself was small, that you'd 
17 expect in college. 
18 
19 
20 
21 
Q 
A 
Q 
We lived in a trailer. 
Yes, sir. 
Things have changed a lot, haven't they? 
Let's--let's talk a little bit about what went on 
22 in there. You--you--I think you indicated in the preliminary 
23 hearing that you thought the interview lasted approximately a 
24 half hour. 
25 A I--I may have said that. In following up for this, 
DepornaxMerit Litigation 
801-328-1188 
C. ~ 
r, 
'1.//iiiJ 
n \/;j,jJ 
August 7, 2012 State of Utah v. Tingey 
Evidentiary Hearing 
Page 4i 
1 I looked at the exact length of the recording and it's a touch 
2 over an hour. 
3 Q Yeah. And I--I think in--in a prior hearing, we 
4 concluded that it was a little over an hour. Was everything 
5 
6 
7 
8 
9 
10 
that went on in that apartment recorded that day? 
A No, sir. 
Q By that, by the colloquy between you and Mark 
Tingey? 
A There was the brief portion that we've already 
talked about that occurred in the bedroom where he was being 
11 woken up that was not recorded. The recording started when we 
12 moved into the--the other room. 
13 When we were done interviewing him, there would have 
14 been a brief portion that was off recording where we explained 
15 to him what we were taking, would have been giving him a 
receipt, things like that. I recall that we were basically 16 
17 
18 
19 
working our way out the door and he started talking, asking 1 
1 
questions again, which is where I started the recording again ~ 
and we continued talking about what he had been stating to us. 
20 So there are a few brief portions in there where little bits 
21 of business are being done that are not on the recording. 
22 
23 
Q Did you--how long--well, let--let me back up a 
little bit. Did Mrs. Tingey, by that--Angela Tingey, did she 
24 stay during the entirety of this ir1Lerview? 
25 A No, sir. She did not. 
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And in fact, she only stayed for what, five, ten 
2 minutes, at most? 
3 
4 
A 
Q 
I'd say no more than 15. 
Uh-huh {affirmative.) And ultimately, was she 
5 allowed to leave? 
6 
7 
8 
A She stated she ·needed to go to work and we helped 
her to obtain the things that she needed, her keys, whatever, 
socks, shoes and she left. It wasn't a matter of allowing her 
9 to leave, she was free to leave, as was Mark. 
10 Q On--during the interview, I noted that there was a 
11 speaker unknown: "This young lady needs to go to work." Would 
12 that be in reference to Angela? 
13 
14 
15 
16 
A Yes, sir. 
And do you recall what Mark's response was? 
A I recall the general tone throughout any time that 
she was there, near the door, that he did not want to speak to 
17 us in front of her. As soon as she--
18 Q Do you recall what he said right after that comment, 
19 "She's got to go to work"? 
No, sir. I don't. 20 
21 
A 
Q So if I told you that he was surprised and--and in 
22 the form of a question, he says, "you're letting her go?" Did 
23 he seem surprised that you would let her go? 
24 A I don•·-;-_ ·- - - - , , L ~Lr:l .J I any s11rpr1 se c,n point. I 
25 certainly wasn't, I know that no one else there was. He was--
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So if I tell you that that's part of the transcript, 
2 is it that you can't recall it or that wasn't your impression? 
3 A If it 1 s part of the transcript, he said it, but the 
4 impression he gave was not one of surprise like you're making 
5 it. That would--I don't recall being--him being surprised and 
6 I don't recall his tone being surprised. 
7 Q Before his wife left, I think you testified on 
8 direct that you allowed them to say goodbye. 
9 
10 
A I recall one of the other detectives coming in and-
-and saying, is it okay if he gives her a--I don't remember 
11 whether it was a hug or a kiss or whatever, goodbye, I said 
12 absolutely, he can do and say what he wants, he's not under 
13 
14 
arrest. 
Q But in fact, when he stepped out to say goodbye to 
15 his wife, a police officer went with him, didn't he? 
16 A As you pointed out, that's a pretty small room and 
17 with the seven that I know of and the nine that are possible, 
18 there were officers everywhere there. 
19 Q So it 1 s possible that an officer went out with him 
20 and stayed there while he said goodbye? 
21 A I recall as he went, I went out and into the other 
22 room where the computers were going and took that opportunity 
23 
74 
25 
to check on what was being found there. 
A 
So ,,n11 - -.1 -.....~ , ... 
So I exited the room with him, yes, sir. 
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So you went out with him? 
But he went one way and I made the immediate turn 
you can see there into his bedroom. 
Q Uh-huh (affirmative). So if there 1 s testimony 
5 offered to the effect that an officer was instructed to 
6 accompany him, would that surprise you? 
7 
8 
A 
Q 
Yes, sir. It would. 
Did you ever refer to the--the possibility of this 
9 being a Federal case? 
10 A I remember talking to him about a number of cases 
11 and situations that I've investigated. I don't recall 
12 specifically mentioning a Federal one in this. I do recall 
13 talking about other--other cases that I've been involved in 
14 but I don't recall if any of them were--any of the specifics 
15 on there were Federal or not. 
16 
17 
18 
19 
20 
21 
Q Didn't you indicate that over one-half of your cases 
go Federal? 
A 
Q 
I could have. 
Were you threatening him with the possibility that 
it could go Federal? 
A No, sir. Repeatedly throughout the interview, he 
22 was asking how things worked, where things went from there, I-
r 
23 -I was explaining to him how other cases I had gone--I had ~ 
dealt with worked, how things happened. 
25 Q But didn't you indicate that it would be a--an 
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1 easier--an easier for him to go State instead of Federal? 
2 
3 
4 
A 
Q 
A 
If I did, it's true. It's an easier experience--
All right. And did you--
--for the attorneys, everyone involved to deal with 
5 the--the State Courts than the Federal Courts. 
6 
7 
8 
9 
10 
Q And didn't you indicate that you would have some 
influence over ultimately whether it went State or Federal? 
A 
Q 
A 
I don't recall going anywhere that way, but--
But you could have? 
The most--I--the most I have influence over whether 
11 it goes State or Federal is notifying the agents that I work 
12 with and letting them review a case to screen it to see if 
13 it's something they want. And at this point, not knowing what 
14 all's in there on his computers ... 
15 
16 
Q But you did indicate that--that certainly you would 
have some impact on whether it went to a State Court or to a 
17 Federal Court? 
18 A I don't recall talking to him about the Federal 
19 stuff. I'm not saying it didn't happen, but it would--would 
20 have been in answer to his questions on stuff. I don't recall 
21 saying that. 
22 
23 
Q Did you indicate or do you recall hearing the 
indication that just possession of pornography is a three to 
?4 five-year stint in the Federal system? 
25 A Could have been in answer to his questions--
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Okay. 
--of what the different options are. 
Now, while he's in this room that we--I think we've 
4 pretty well concluded you were in that room in excess of an 
5 hour. 
6 
7 
8 
A Slightly over an hour is what the recording length 
is, yes, sir. 
Q And during that whole period of time, did--did he go 
9 to the bathroom? 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
A I don't--he never indicated any discomfort· or any--
any need for something. It was made clear that he could get 
up and leave as he did so to get up and leave to go give his 
wife hug or kiss or whatever it was he was doing. 
Q And that was in the early stages--
A Yes, sir. 
Q --of the interview, was it not? 
A Yes, sir. It was about ten to 15 minutes in. 
Q Now, did you--do you recall hearing--this is on 
Page 58. Do you recall during the interview the comment 
being, "I could take you to jail right now." 
A I don't recall that comment. It wasn't said in the 
22 tone that you have said, it may have been said in--once again, 
23 he asked several times throughout there how the process 
worked, what could happen and 
25 are I can take you to jail if I've got--you know, I don't know 
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1 the context of what you're putting it up in. I know he--
2 
3 
Q 
A 
Let me--let rne--
Repeacedly throughout there, he was asking how the 
4 process worked and I would have--I'm not going to lie to the 
5 guy, I'm honest with them as I expect honesty back from them. 
6 And I'll make clear what the different things are that can 
7 happen. 
8 Q Well, let's--in fairness to you, let me read you the 
9 entire question that was asked of Mark. I can tell you one of· 
10 the options that I've already decided not to do, I can take 
11 you to jail right now, okay? Do you recall that? 
12 
13 
14 
15 
16 
A Yeah. One of the other--that's a--that sounds like 
answering his questions of what--what can happen. 
Q 
A 
Do you recall--
And stating I can tell you one of the things that's 
not going to happen is I'm not taking you to jail, that's 
17 already been excluded. And that would have been in answer to 
18 his queries .about how does this system work. 
19 
20 
21 
Q 
A 
Q 
Now, do you recall his response? 
No, sir. I don't. 
If I told you it was "Please don't," would that--you 
22 --you couldn't disagree with that because you can't remember. 
23 A As--as you read, I'd already--I told him you are not 
24 going to then. 
25 Q But he--but he implored you, please don't, didn't 
DepornaxMerit Litigation 
801-328-1188 
August 7, 2012 State of Utah v. Tingey 
Evidentiary Hearing 
Page 48 
1 he? 
2 
3 
4 
A I don't recall that, but if it's there in the--the 
recording, then that's what he said. 
Well, let me read your response. We could, no, and 
5 again, I--I don't want to use voice inflection that may not 
6 have been yours so I'll give you a chance to repeat it back 
7 
8 
9 
10 
after you recall it. 
A 
Q 
Okay. 
We could, no, but I'm just telling you, no, that--
and then there's a hesitation--we have no--hesitation--you're 
11 not under arrest. 
12 
13 
A Yeah. We've made the decision we're not taking you 
to jail today, whatever his response is, my response back is 
14 to reassure him, no, we're not doing it. 
15 
16 
17 
Q 
A 
Q 
Now--
We've made the decision not to. 
--a few questions after that, again, you asked--and 
18 this--this is--it's a rather long question so I'm only going 
19 to read part. If you want me to read it all, I will. And 
20 we're not interested in taking you and locking you up and 
21 throwing the key away, okay, that's not what our intentions 
22 are. Why--why do you keep mentioning the things that you can 1 
23 do as--
21 MR. JOHNSON: Foundation, your Honor, 
25 I'm not sure if this is something he's saying that the 
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1 detective said or if this--
2 
3 
4 
5 
6 
Q 
A 
Q 
A 
Q 
(By Mr. Zabriskie) Well, did you say it? 
I don't recall. 
Do you recall it being said? 
No. 
So if I tell you it's in the colloquy, would--would 
7 you disagree with that or are you just saying I can't remember 
8 saying it? 
9 
10 
11 
12 
13 
14 
15 
16 
A I'm just saying I can't remember saying that or what 
the context of it was. 
was. 
Q 
A 
Q 
A 
Are you saying Officer Burr said it? 
I don't recall who said it or what the context of it, 
Was Mark allowed to stand up during this interview? 
There was no allowing to stand, move, do--do 
anything. He--it was made repeatedly clear to him, he was 
17 free to do or say whatever he--he felt like, he could get up 
18 and leave, as he did. There was no--there was no statements 
19 to him that he had to remain there, he had to put his hands 
20 up, none of that stuff that I would do on a traffic stop on an• 
21 unknown person, none of that was said. 
22 So if--if in fact he tried to stand up and the 
23 response, either from you or Officer Burr was, Sir, sit down, 
2 4 that I s page 6 2 f d O :' (") 11 r O r .=l 7 7 th a t ? 
25 A No, sir. 
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So if it's reported in--by a certified stenographer 
2 as to what was said, someone else other than you and Officer 
3 Burr said it? 
4 A I don't recall who would have said that. I'd like 
5 to know the context of what was going on in the conversation 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
at the time because that wasn't--
Q Well, let me--let me continue with, and I'm assuming 
it's you because you--you seem to be a little bit guarded 
about your equipment. We've got a lot of our technical stuff 
out. 
A Oh. Okay. What would have been happening--
Q Let me--let me--
A Certainly. 
Q --read it first and then I'll ask you. 
Mr. Tingey says, oh, okay. Then you say, Have a 
seat. Do you recall that? 
A I do. It wasn't as abrupt as--as what you're making 
18 it. 
19 Q 
A 
Well, so--
20 I had my laptop there and he got up and was leaning 
21 over the top of the laptop and whatever that bench was rocked 
22 and the stuff was going. 
23 Q So you didn't say back up, you said have a seat? 
,, /I 
L"l 
1\ 
n I don't recall exactly T Temember 
25 him getting up and trying to look over the top and that thing 
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1 rocking and so--
2 
3 
4 
Q So if he had tried to get up prior to that, you--you 
told him to sit down? 
A If he'd have got up prior to that, that wasn't 
5 leaning over and putting my equipment at risk no, I wouldn't 
6 have told him to sit down. 
7 
8 
Q 
A 
You didn't tell him to back up, you said sit down? 
If he's putting my equipment at risk, I would make a j 
9 normal response of however it was worded, stay back from the 
10 
11 
12 
13 
14 
equipment, please, you're going to damage it. 
Q 
Q 
Now, you indicated in the preliminary hearing--
MR. ZABRISKIE: This is Page 44 and 45--
MR. JOHNSON: Thank you. 
(By Mr. Zabriskie) In the preliminary hearing--you 
15 recall the preliminary hearing, don't you? 
16 
17 
A 
Q 
Yes, sir. 
When the question was asked by Mr. Allred, how was 
18 Mr. Tingey dressed. And we--we've gone over this--
19 
20 
A 
Q 
Uh-huh (affirmative). 
--and at the risk of some repetition, I--indulge me. 
21 I believe just shorts, I think he asked to put on some other 
22 clothes and he did so. 
23 
") /I 
L. ~ 
25 
Question: Initially? When did he--initially when 
did t-:.e: i:lsk to put on oths.r: clothe:3? 
Your response was: Immediately. 
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Uh-huh (affirmative). 
Although it's not recorded, is it? 
No, sir. That was what happened in the bedroom 
4 before we moved over into the other room to start the 
5 interview. 
6 
7 
8 
9 
10 
11 
12 
13 
Q 
A 
Q 
Question: Immediately? 
Answer: Yes. 
Question: Was he allowed to do so? 
Answer: Absolutely. 
So you--you recall that? 
Yes, sir. 
You also indicated in the preliminary hearing that 
the room you were in was difficult to move around in; is that 
14 correct? 
15 
16 
17 
A 
in, yes. 
Q 
Where I was at was a little difficult to move around 
I think you also indicated that you'd been in 
18 tighter squeezes? 
19 
20 
A 
Q 
Yes, sir. There have been some ugly houses. 
Yes. Now, you--there's a part of the interview that 
21 I'd like to refer you to and I--I'rn trying to, if you'd give 
22 
23 
25 
me just a second. On Page--
MR. ZABRISKIE: This is 74. 
MR. JOHNSON: Okay. 
MR. ZABRISKIE: This is the interview, not the 
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1 prelim. 
2 
3 
Q (By Mr. Zabriskie) Now, did you--you stayed in that 
room, the one that we've characterized and used for purposes 
4 of demonstration today for approximately an hour. 
5 
6 
A 
Q 
Yes, sir. 
A little more. What--what instigated changing from 
7 that room or leaving that room? 
8 
9 
10 
A 
Q 
We were done. 
I--I think you indicated, and I'm assuming this is 
you, I hope it's within your 80 percent participation. 
11 Actually, you know what, why don't we have--because 
12 they're going to start inventorying and searching here real 
13 
14 
15 
16 
17 
18 
19 
quick. 
Mr. Tingey answers: Uh-huh. 
Your response: So Mark, I'll have you wait out 
there in the kitchen with. 
You don't finish that, with who? 
A Initially, I was thinking his wife, but then as I 
was saying it, I was like, oh, she left, so that's where I cut 
20 myself off. 
21 Q So you hadn't seen her in an hour but you assumed 
22 she was still there? 
23 A No, sir. I--normally when we go in on these, I've 
got list of who's there and ..,. -r , . 1 • , • 1.--J_ r:erL1en:10er .. L-nlnKing r!e 
25 and his wife could wait out there and that's what I started to 
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1 say and then, oh, she left is what crossed through my mind and 
2 that's why--
3 
4 
5 
Q 
A 
Q 
Now, do you--
--it was cut off. 
--recall this, shortly--shortly, in fact, the very 
6 next question, Mark says·, Can I put on a shirt, please. 
7 
8 
9 
10 
11 
i2 
13 
A 
Q 
A 
Do you recall that? 
I don't recall it but quite possibly he did. 
And somebody, I'm assuming it's you: Officer Long? 
Yeah. 
Tingey again, okay. Carr I grab a shirt? 
What was Officer Long going to do? 
Verify that they were done in the bedroom, they 
14 didn't have stuff out that would cause a problem. A lot of 
15 times, they're running the preliminary screens on computers, I 
16 didn't know what was going on in that room. And so it was 
17 purely so he didn't walk in there and--and interrupt what was 
18 going on. 
19 Q All right. But I note that that's not part of the 
20 colloquy, that's not recorded. Are you sure you weren't 
21 asking Officer Long to accompany him into the outside room? 
22 
23 
A Well, the--the officers that are doing something 
don't like having people as a surprise walk in on them. So 
74 thA~ was a--the escort was not to be with Mr. Tingey, it was 
25 so if there were any officers in that room, they weren't 
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1 surprised by him just walking in. 
2 
3 
4 
Q 
A 
Q 
Now, this is a very small apartment, isn't it? 
Yes, sir. 
And in fact, we're talking just a--a few feet at 
5 most--
6 
7 
A 
Q 
Yes, sir. 
--from--you're calling into the other bedroom, you 
8 didn't want to go take a look yourself and see what's going 
9 on. 
10 A Oh, you can see where I'm seated and where he's 
11 seated and as you know from the transcript there, I was 
12 looking to speak privately with Sergeant Burr. 
13 Q Well, let's go back a little bit. Evidently, your~-
14 your testimony to the effect that he got dressed before the 
15 interview started sans the--the shirt is not necessarily 
16 
17 
correct, is it? 
A You know, sir, what he was wearing, what he was 
18 putting on in there, I recall him asking--the--the only parts 
19 that commit to memory on trivialities like this are if he is 
20 doing something that interferes with either evidence or 
21 safety, when he asked to put on other clothing, I looked at 
22 where things were and based on the--the clutter and the 
23 computers that were there in the room, my only concern was, 
24 just be slow about doing it. Ee w~s illluwcd Lo do wt1Qtcver nc 
25 needed to do there, it was--my intention was, don't touch the 
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1 computers and you know what, if--if cops are getting shot on 
2 busting a marijuana raid, this--
3 
4 
5 
6 
Q 
A 
Q 
A 
That 1 s--
--is a whole lot worse. 
--that's fine. You--you answered. 
And that's a triviality that I don't commit to 
7 memory. You can ask me on every search warrant I've ever done 
8 and I would give you the same answer, it's a triviality that I 
9 don't remember a year-and-a-half later. 
10 Q But you would agree that there's apparently some 
11 conflict as to when you said he got dressed and when the--
12 
13 
14 
15 
16 
17 
A He was allowed to get whatever it was he wanted that 
was there at the floor on the side of his bed. 
Uh-huh (affirmative}. Q 
A I don't recall what it was and quite frankly, didn't 
care. 
Q Well, now, that brings up an interesting point. 
18 you have someone in a room for an hour, everyone is wearing 
19 guns, some are even wearing flak vests, black, by your own 
If 
20 admission, questions, he's been told that we can destroy your 
21 life, your cooperation is accepted (?) and let's just assume 
for the moment, he's sitting there in his underclothes. You--22 
23 you would not think that that would have some disarming effect 
24 on the interviewee? 
25 A Not when he was given the opportunity to put on 
~ ••.• '-• ···•·· •• ' , ... ,,. .,- .... ; .... ~· ¢' • • - ·-• ;.: ... ,., r•.• '--;?" •·· • • •• , ., ., .- ... ·•• !.., ' 
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1 whatever it was he chose to put on at that time. 
2 
3 
Q 
A 
So he elected to sit there in his--in his garments? 
I don't--I don't recall that it was his--his 
4 garments. I mean, I remember longer shorts as he stood up but 
5 am kind of familiar with garments and the impression I have 
6 right now is more like the long basketball shorts, not 
7 garments. But you--
8 Q But you really--it's not too clear, by your own 
9 admission, isn't it? 
10 
11 
A No, sir. It's a triviality and he was allowed to 
get whatever it was he deemed necessary at that point. If he 
12 didn't deem it necessary at that point, I didn't care if he 
13 
14 
didn't care. 
Q So when he said may I--can I please--please put on a 
15 shirt,--
16 
17 
18 
19 
20 
21 
A And he was--
MR. JOHNSON: Objection. Asked and answered. 
THE WITNESS: He went and did it. 
THE COURT: Sustained. 
MR. ZABRISKIE: Well, that's after the interview. 
THE WITNESS: When he asked for another item, he 
22 went and did it. When he asked for an item at the beginning, 
23 he did it. If he didn't want to put on a shirt at the 
24 beginning of the intervi2w, ~h2t was hts choice. 
25 Q (By Mr. Zabriskie) Did he have access to his 
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1 telephone during that interview? 
2 
3 
4 
5 
A I don't know what he had in there or not. I know 
there were phones--
Q 
A 
Did you--
--around in the--in the home. I don't recall if 
6 there was a land line in that room or not, he never asked for 
7 one, never indicated any--
8 
9 
10 
11 
12 
13 
14 
Q 
A 
Q 
A 
Q 
Did you--
--desire--
Did you hear his phone ring? 
I don't recall hearing a phone ring. 
Ah. But had you heard it, you'd have said get up 
and answer it or you can answer it if you want? 
A Odds are, if I heard a phone ring and as you stated, 
15 there were ten people in that room, I'd have probably assumed 
16 
17 
odds were, it was one of ours, so--
Q Did he--or were you aware that he had a broken 
18 elbow? 
19 
20 
A 
Q 
He mentioned having had an injury before. 
Uh-huh (affirmative). Did he indicate to you that 
21 he was suffering from the flu that day? 
22 
23 
A I don't recall him saying anything along those 
lines, but--
Q Is i~--and finally, ~J it 'v'OUr te:;t_imon'v' t.hrit_ ri1Jr7 nn 
'""' J - - - ·- - ,.) 
25 that entire period of him being in that room with--were--were 
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1 two officers there the whole time? 
2 
3 
A No, sir. I know I stepped out at one point. I 
recall Sergeant Burr stepping out at one--briefly, yeah, I 
4 mean a minute or so. 
5 Q And--and the rest of the apartment was filled with 
6 the other, maybe seven, maybe less, police officers? 
7 A I would--I know not all officers would have been in 
8 there because we leave some outside. You've always got the--
9 
10 
11 
12 
13 
Q 
A 
Q 
A 
The lookie-loos? 
--people--yes, good way to put it, lookie-loos. 
Did he ever waive his rights? 
By waiving his rights, did he choose to continue 
talking to us when I told him that he was free to say--do and 
14 say what he wanted? Yes, sir. He did. 
15 
16 
Q Well, that--that sort of pre-supposes the question. 
Is it your testimony that during what we have charac--is in 
17 excess of an hour if you count before and after, it never 
18 entered your mind to give him his Miranda? A yes or no will 
19 do. 
20 
21 
A 
Q 
22 house? 
23 A 
24 s::.r. 
25 Q 
No, sir. 
And the other officers were busy going through the 
They were looking for electronic equipment, yes, 
Did you ask him during this entire interview about 
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1 anyone else, other than himself? 
2 
3 
A 
Q 
Yes, sir. I did. 
Uh-huh (affirmative). Your purpose in being there, 
4 though, was to collect the computer materials and et cetera as 
5 per the search warrant? 
6 
7 
8 
9 
10 
A 
Q 
A 
Q 
11 Honor? 
12 
13 Q 
Yes, sir. 
And you didn't have an arrest warrant? 
No, sir. 
Uh-huh (affirmative). 
MR. ZABRISKIE: May I have just a second, your 
THE COURT: Yes, of course. 
(By Mr. Zabriskie) When you were in that room, both 
14 you and Officer Burr and Mark, there--there was a door on the 
15 room. Did you shut that door? 
16 A No, sir. 'Cause I remember seeing people coming and 
17 going, they'd step into the doorway, ask questions. 
18 Q So with all the racket going on out there, you have 
19 nine people going through different drawers, cabinets and 
20 
21 
everything and you never got up to close that door. 
A I remember seeing people sticking their head in 
22 continuously. I don't recall that door ever being closed. 
23 Q Uh-huh (affirmative). So you--you decided that you 
co1ild endure thP. no1se. 
25 A Nothing that interfered with the conversation. 
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Uh-huh (affirmative). 
MR. ZABRISKIE: Thank you. I have no further 
MR. JOHNSON: State has no redirect other than to 
5 renew its motion to admit No. 1 into evidence at this time, 
6 
7 
Judge. 
THE COURT: At this pont I'm going to grant the 
8 motion to receive what's been marked as Plaintiff's Exhibit 
9 No. 1, understanding the objection. Given the cross-
10 examination, there's been quite a bit of questions raised 
11 about, not only the specific words used in the interview, but 
12 also the tone and the context and given that, I think just a 
13 review of the transcript isn't going to be enough for me to 
14 evaluate the interview and determine if there is a coercive 
1 ,. 
_::) 
16 
tone or nature to it. I think that that is relevant and I 
need to be able to listen to that in order to consider the 
17 issues raised by the suppression motion. 
18 If there is to be some contents in the interview 
19 that's--that 1 s concerning at trial stage, then a motion in 
20 limine is often used for that purpose. If it's determined to 
21 waive the jury, then I can simply strike out whatever has been 
22 said in the interview that you don't wish me to consider. 
23 I've certainly done that on many occasions and am confident 
") /, 
L~ do:1 ! L 11eeu cc consider 
25 and then focus on the relevant things if that's how you 
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1 determine you wish to proceed. 
2 So I'll receive No. 1. 
3 
4 
5 
MR. JOHNSON: With that, the State would rest. 
THE COURT: No other witnesses? 
MR. ZABRISKIE: No, your Honor, we have a couple of 
6 witnesses to call. 
7 THE COURT: Okay. I'll allow the defense to call 
8 its witnesses then. 
9 
10 
11 
Honor? 
12 Judge? 
13 
14 you. 
15 
16 
MR. ZABRISKIE: If we could have just a second, your 
MR. JOHNSON: And if Deputy O'Hara be excused, 
THE COURT: Well, excuse the deputy, yes. Thank 
MR. JOHNSON: Thank you. 
MR. ZABRISKIE: We have a witness, your Honor, who 
17 is attending to (inaudible) just a second, your Honor. 
18 
19 
THE COURT: That's fine. 
MR. ZABRISKIE: Well, Judge, we led you astray. We-
20 -I think we indicated that it was going to be a half hour and 
21 plans of mice and men--
THE COURT: Often go astray I think is how the--yes. 22 
23 Well, I--I 1 ve missed my lunch and that 1 s unfortunate. You're 
24 fine. 
25 MR. ZABRISKIE: Well, Mr. Johnson's offered to take 
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1 us all to lunch. 
2 
3 
THE COURT: All right. 
MR. ZABRISKIE: I wouldn't-- wouldn't pre-suppose to 
4 speak for the Judge's husband. Strike that, your Honor. 
5 
6 
7 
THE COURT: He--he's not available at present. 
MR. ZABRISKIE: Yeah. Oh. 
THE COURT: If you'll come forward and be sworn. 
8 ANGELA TINGEY, 
9 called as a witness by and on behalf of the defendant in this 
10 matter, after having been first duly sworn, assumed the 
11 witness stand and was examined and testified as follows: 
12 
13 
14 
15 
16 
17 
18 
19 
THE COURT: Thank you. You can take a seat. 
MR. ZABRISKIE: May I proceed, your Honor? 
THE COURT: Please. 
DIRECT EXAMINATION 
BY MR. ZABRISKIE: 
Q 
A 
Q 
May I call you Angela? 
Ye'S. 
Okay. That's not a trick question. 
20 You're--just for purposes of foundation, are you--
21 you're married to Mark Tingey? 
22 
23 
24 
25 
A 
Q 
A 
Uh-huh (affirmative). 
And you know the subject matter of this hearing 
Yes. 
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And I suspect that you and he have talked about this 
Uh-huh (affirmative). 
Do you recall a day more--that has been described as Ii 
5 some time in February of the year 2011, specifically the 15th?~ 
6 
7 
8 
A 
Q 
A 
Yes. 
And how is it that you recall that day? 
Well, that's the day where I answered the door and a 
9 whole bunch of cops just came right into our apartment. 
10 And do you want me to explain the whole thing? What 
11 happened? 
Q Just--well, let's take it in order. What--did you 12 
13 
14 
15 
16 
17 
18 
answer the door? 
A 
Q 
A 
Q 
A 
Yes. I did. 
Do you recall the approximate time? 
Uh-huh (affirmative). 
What time was that? 
Around--I'm not sure, maybe 8:00 in the morning or 
19 so, around there. 
20 Q Uh-huh (affirmative). And were you--it 1 s rather 
21 early, but were you in bed when you heard the knock at the 
22 door? 
23 A No. I was getting ready for work. 
And rlid--so you opened the door? 
25 A Uh-huh (affirmative). 
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And is that when you first--were first confronted 
2 with the police officers? 
3 
4 
5 
A 
Q 
A 
Yes. 
And--and what did they do? 
They said that they had a warrant and--to search the 
6 apartment and so I welcomed them in and they--all of a sudden, 
all of the cops just went everywhere. And they gave me the 7 
8 
9 
warrant and they made sure that I read through the warrant and I 
10 
11 
12 
13 
knew the contents of what was on it and what they were looking 
for. 
Q And did--do you recall where they proceeded after 
entering the front door? 
A Yeah. They went to the bedroom, our bedroom, and 
14 they went in and my husband was out of bed 'cause he heard the 
15 commotion and they grabbed him by the arm and pulled him to 
the--the second room. 16 
17 Q And is that your recollection? Did they--did they 
18 address any question to him that you recall? 
Not that I recall. 19 
20 
A 
Q Uh-huh (affirmative). When you say they took him by 
21 the arm, well, what do you mean by that? And again, I--I 
22 think it would be self-descriptive, but did they guide him 
23 into that other room? 
24 A It felt as al~ost but they--like I 
25 said, I just remember them just grabbing his arm and pulling 
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1 him to the other room and all he was wearing was--can I--is it 
2 all right if I say that he was wearing garments? 
3 
4 
5 
Q 
A 
Q 
6 clothing? 
7 
8 
9 
10 
A 
Q 
A 
Q 
11 garments--
12 
13 
14 
15 
16 
A 
Q 
A 
Q 
17 Exhibit 2? 
Q 
about? 
A 
Q 
Well, we've already said it. 
Yeah. I said it, so--
That's fine. Was he allowed to put on any other 
No. They didn't offer him to put any clothing--
Uh-huh (affirmative). 
--and he was just so shocked that--
So they--when you say his--his under clothing or 
Uh-huh (affirmative). 
--was it top and bottom? 
Uh-huh (affirmative). 
Okay. And then where did they take him? 
MR. ZABRISKIE: And if--if I may, your Honor, use 
THE COURT: Yes. 
(By Mr. Zabriskie) Which bedroom are we talking 
The storage room. 
Okay. And that's this one here that--and that has 
18 
19 
20 
21 
22 
23 been marked--
24 
25 
A 
Q 
Uh-huh (affirmative). 
--with a "B," an "O" and a "T"? 
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Yeah. 
Is that where they took him? 
Yeah. 
Do you recall where? Now, were you able to see 
5 what--in the inside of that room when they did this? 
6 
7 
8 
9 
10 
11 
12 
13 
14 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Yeah, I did. 
Where was Mark? 
He was against that wall--
Right back there--
--right there. 
--where the "T" is? 
Yeah, uh-huh {affirmative). 
When you say against the wall, be more descriptive. 
The chair that he was sitting on was against the 
; 
I, 
15 wall and there was the ironing board that was in front of him.~ 
16 
17 
Q 
A 
Okay. And where was Officer O'Hara? 
He was standing between the him--the--the ironing 
18 board was between him and O'Hara, so he was standing right in 
19 front of this. 
20 Q Thank you. And where--where he put the "O" here, 
21 would that be an approximate--
22 
23 
A 
Q 
Yeah. Probably there, yeah. 
Before we go any further, how was that room 
24 furnished? By that, what was in there? 
25 A Well, we had a mattress against the wall, it--it's 
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1 like the storage, we kind of store a whole bunch of boxes and 
2 we also had a desk in there, too, with a computer on it and--
and the dresser as well on the--
Okay. On this--
--wall--
--wall here--
--yeah. 
3 
4 
5 
6 
7 
8 
Q 
A 
Q 
A 
Q --just behind what has been characterized with an 
9 icon "B," was there anything against that wall? 
10 A Yeah. There was the dresser that was against that 
11 wall. 
Q Okay. And it was--you indicated were boxes and 
things of that sort? 
A 
Q 
Yeah. 
Was Officer Burr in there? He's seated at that 
table. Was he in there? 
12 
13 
14 
15 
16 
17 A Yeah. I know that there was another officer so I 
18 would assume. 
So you're assuming it was him? 
Yes. 
Do you recall where he was sitting? 
19 
20 
21 
22 
23 
Q 
A 
Q 
A Close to the door, I'm not quite sure. I know he 
was in the room. 
Q Okay. what , • , "'l were you uoing--we~i, ., • ., I 1.et:.--1.ei:. 
25 jump ahead a little bit and like, where did you go that 
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Well, I work as a nanny and so I had to go to my 
How--how long were you there as it relates to what 
5 we're talking about; you answer the door? 
6 
7 
A 
Q 
Uh-huh (affirmative). 
You see that they take him--take Mark into the room 
8 we have described. 
9 
10 
A 
Q 
Uh-huh (affirmative). 
That, plus whatever other time you needed, how long 
11 were you there before you left? 
12 There, by that, I'm talking about your apartment. 
13 A Yeah. It went by so fast, but I was probably there 
14 probably five or ten minutes. 
15 
16 
17 
Q 
A 
Q 
18 again? 
19 A 
Uh-huh (affirmative). 
I wasn't there for too long. 
At any time during that period, did you see Mark 
Yeah, I did. As I was going to go to work, they 
20 allowed him to come and say goodbye. 
21 Q 
22 he came? 
23 
24 
25 
A 
r, 
"'>i 
A 
Uh-huh (affirmative). And how was he dressed when 
He was still in his garments. 
Oh-huh (affirmative). Was he alone? 
No. There was an officer that was there next to 
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1 
2 
3 
4 
5 
him. 
Q 
guard? 
A 
Q 
Did the officer give the appearance of standing 
Yeah. 
Uh-huh (affirmative). And did you in fact say 
6 goodbye to Mark? 
7 
8 
A 
Q 
Yes. I did. 
Did you have any contact or did you return to the 
9 apartment at any time during what has been characterized as 
that interview? 
Did you come back during the--when the police were 
there? 
A No. 
Q Okay. Now, where did you go after leaving the 
apartment? 
A I went straight to work. And as I was going to 
'· 
• ; 
R 
' ~ ~ 
I 
~ 
~ 
i 
'.! 
10 
11 
12 
13 
14 
15 
16 
17 work, I called--tried calling Mark and there was no answer and 1 
18 also then I called my mother after that. 
19 
20 
21 
22 
23 
25 
Q Uh-huh (affirmative). How long after you left did 
you try to call Mark? 
A 
Q 
A 
A 
Probably about five minutes--
Uh-huh (affirmative). 
--after--
Did you try to call him one time or more? 
I think I tried calling him after work, around 
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Uh-huh (affirmative). But you can't recall? 
Yeah. 
Oh, that's fine. 
Sorry. 
No, that's all right. 
7 When you--when you left, where--where were the other 
8 police officers? 
9 
10 
11 
12 
13 
room. 
A 
Q 
A 
Most oi them were in that second room, the storage 
Uh-huh (affirmative). 
And a lot of them were--it seemed like they were 
just all--they--all over the place; they were in our bedroom 
14 and in our kitchen. It was kind of a shock. 
15 
16 
17 
Q 
A 
Q 
Uh-huh (affirmative). 
So like things were happening at the same time. 
Do you recall when the police officers entered, how-
18 -how they, if there was a--if there was a characteristic in 
19 their dress, how were they dressed? 
20 A They were wearing their uniforms with bullet prdof 
21 vests and guns and I could see their badges. 
22 
23 
25 
Q Uh-huh (affirmative). Were there some that were not 
in uniform? 
Q Uh-huh (affirmative). But you did see the guns? 
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A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Uh-huh (affirmative). 
You did see bullet proof vests? 
Uh-huh {affirmative). 
Did that scare you? 
Yeah. 
Now, you know your husband well? 
Uh-huh (affirmative}. 
How did he appear to react? 
He was shocked. It was a pretty traumatizing 
Page 72 
experience for us. We just didn't know what as going on or 
11 what--just what was happening at ·that moment. 
12 
13 
14 
15 
16 
Q Did you have the impression that he could leave if 
he wanted to? 
A 
Q 
A 
No, not at all. 
That you--
I even felt like I couldn't leave. , 
i;, 
I had to--I felt like I had to ask permission to 
17 leave. 
18 
19 
20 
21 
22 
23 
Q 
A 
Uh-huh (affirmative). 
And then they asked another cop if he was okay for 
me to leave and they okayed it for me to go to work. 
MR. ZABRISKIE: Thank you. 
No further questions, your Honor 
MR. JOHNSON: I have no redirect of this witness--or 
24 CLOSS, (Judge. 
25 THE COURT: All right. Thank you. You may step 
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MR. ZABRISKIE: Your Honor, we would call Mark 
3 
4 
5 
6 
Tingey to testify. 
7 excused? 
8 
9 
10 
Thank you. I'm sorry--may she--
THE COURT: She may be excused, yes. 
MR. ZABRISKIE: She has to go to work. May she be 
THE COURT: Yes. 
THE WITNESS: Can I be excused? 
THE COURT: Yes. 
11 MARK PHILLIP TINGEY, 
12 the defendant in this matter, called as a witness herein, 
13 after having been first duly sworn, assumed the witness stand 
14 and was examined and testified in his own behalf as follows: 
15 
16 
17 
18 
THE COURT: Thank you. Take the stand. 
MR. ZABRISKIE: May I proceed, your Honor? 
THE COURT: Go ahead. 
DIRECT EXAMINATION 
19 BY MR. ZABRISKIE: 
20 Q Mark, you've already stated your name, but state it 
21 again for the record. 
22 
23 
24 
25 
A 
Q 
A 
Q 
Mark Tingey. 
And you live in Utah County? 
"ies. 
And at--prior to, or after February 15th of 2011, 
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1 did you have the same address as where this incident occurred? 
2 
3 
4 
5 
6 
7 
A 
Q 
A 
Q 
A 
Q 
I did, for about three weeks following that. 
Now, and do you recall that date? 
Yeah. 
I don't know how you'd forget it, but--
I'll never forget that day. 
Uh-huh (affirmative). And what--what were you 
8 doing? By that, are you a student, were you working, tell me 
9 what you were doing. 
10 A I was a student full-time awaiting acceptance to law 
11 school. 
Okay. Big mistake. 12 
13 
14 
Q 
A 
Q 
A 
Q 
A 
Q 
Yeah. G 
15 
16 
17 
18 
Do you recall that morning? 
Yes. I do. 
And I'm talking about February the 15th, 2011. 
Yes. 
At some--between 7:00 or 8:00 o'clock in the 
19 morning, where were you? 
20 A I was in bed with the flu and with a broken elbow, 
21 up until I heard a loud banging--well, first, we heard a bunch 
22 of steps on the stairs 'cause you know, in those student 
23 apartments, you can hear everything. And we heard a lot of 
24 banging on the door and people shouting: !!Sheriff! s 
25 Department" and then I was awake. 
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Uh-huh (affirmative.) And when you woke up, what--
2 what were you wearing? 
3 A I--I sleep in my underwear, my garments, I guess I'm 
4 allowed to say it 'cause everybody else has, so--
5 
6 
7 
Q 
A 
Q 
It's all right. 
Okay. 
And--and what happened? What's the next thing you 
8 remember? 
9 
10 
A I stepped over to the door to peek around, because I 
didn't want visitors to see me in my garments and then Officer 
11 O'Hara or Detective O'Hara walked around the corner and he put 
12 his hand on my shoulder and said, I need to talk to you, 
13 that 1 s his exact wording was, I need to talk to you. And then 
14 he led me into the other room and indicated that I should sit 
15 down in the chair next to the wall. 
16 
17 
18 
Q 
A 
Q 
And did you do that? 
Absolutely. 
Did you--did you have the occasion or the 
19 opportunity at that time, before you went into that room, to 
20 put other clothes on? 
21 
22 
23 
24 
A 
Q 
there? 
I think I--you know, I don't think I did. 
Okay. And you went into that room and what happened 
I sat down and Detective O'Hara pulled ll1e ironing 
25 board in between us, then he sat--and we had a broken-down 
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l· swivel chair and he sat in that and--
2 
3 
MR. ZABRISKIE: May I approach, your Honor? 
THE COURT: Yes, of course. 
THE WITNESS: And I--if I'm allowed to mark on that, 
5 I'd like to adjust where everything is a little bit if that's 
6 okay. 
7 MR. ZABRISKIE: 
THE WITNESS: 
MR. ZABRISKIE: 
I'll--let's use a different pen. 
Where are the other colors? 
And we'll--we'll ask you to recall 
8 
9 
10 
11 
where you were sitting. 
All right. Your Honor, maybe the record could 
12 reflect, I will probably withdraw this, but would the record 
13 reflect that Officer O'Hara used a red pen and we will ask Mr. 
14 Tingey to use a blue pen. 
15 
16 
17 wrong. 
18 
THE COURT; Go ahead. 
THE WITNESS: Good. I was worried I did something 
THE COURT: No. We were just discussing that you 
19 probably could the--the red pen, but I--
20 
21 
THE WITNESS: These--
THE COURT: --I think I'd rather have the red stay 
22 so I remember that the red is what the officer drew on and 
23 then you've drawn blue in. 
24 MR. ZABRISKIE: And you know, quite frankly, we're 
25 not going to withdraw this, your Honor, we have another one so 
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1 you can--
2 
3 
4 
THE COURT: Well, I--I think having the different 
colors will help me remember (inaudible) so that's fine. 
Q (By Mr. Zabriskie) This bedroom that is--how many 
5 bedrooms or how many rooms characterized as bedrooms are there 
6 in the apartment? 
Two-ish, I guess. 7 
8 
A 
Q Okay. And the--the room that you were in when the 
9 police entered is--is--
A 
Q 
This one right here. 
Do you want to put B.R., (inaudible) 
And what room were you taken to? 
I was taken to this room. 
10 
11 
12 
13 
14 
A 
Q And that's the room where it's been marked a "B", 
15 "O" and "T 11 ? 
16 A Yes. 
17 Show us with--draw your own "T" and show us where 
18 you were seated. 
19 
20 
21 
A 
Q 
A 
I was--
Based on your recollection. 
I was seated directly here against the wall. 
22 ironing board was here, Officer O'Hara was sitting--was 
The 
23 sitting there and Officer Burr was sitting there. And the 
is because we had a 
25 dresser there, a desk here, a lot of garbage here, we were 
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1 students and quite frankly, we had just moved in so we hadn't 
2 completely unpacked. 
3 
4 
5 
6 
7 
Q 
Q 
·well we'll trust the Court will be able (Inaudible? 
THE COURT: I do. 
THE WITNESS: I apologize. 
THE COURT: It's perfectly fine. 
(By Mr. Zabriskie} And you were told to sit down. 
8 Where--was Officer Burr close to the door or away from the 
9 door? 
10 A It depended on the--the situation. He--he--
11 understandably, he got a little restless, there are only two 
12 chairs in the room, I felt kinda bad for him because he was 
13 
14 
15 
16 
having to stand up the whole time. 
Q 
A 
That's fine. 
And occasionally, he would lean against that--that 
chest of drawers that was there and occasionally, he'd move 
17 over closer and lean against the wall, which is by the door. 
18 
19 
20 
Q 
A 
Q 
Okay. And then--and then what happened? 
And then they began to interrogate me. 
Uh-huh (affirmative.) Did you feel at that time 
21 that you were free to leave? 
22 
23 
,, /l 
L'-: 
25 
ever 
A 
Q 
A 
Absolutely not. 
They told you you weren't under arrest. Did they 
• ·~·· • ·~·· ~~·· 1 ,,...J Y U U 'j \_I 1-( •- I_) I,,,( ..!. '-l 
They never told me that I could leave and I just 
le 
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1 interpreted, not being under arrest meant I wasn't in 
2 handcuffs and you know, I've seen enough police T.V. shows to 
3 
4 
know that you're not allowed to leave. 
Q Well, don't pay any attention to the T.V., but your-
5 -but your testimony is that you didn't feel you could leave? 
6 
7 
A 
Q 
Absolutely not. 
Do you recall them at any time telling you that you 
8 should have an attorney? 
9 
10 
A 
Q 
No. 
Were you aware of the nature of the potential 
11 charges against you? 
12 
13 
A 
Q 
I was after they told me. 
Now, your recollection would be that the--tell the 
14 Court how long the interview lasted. 
15 
16 
A 
Q 
Oh, about an hour, hour-and-a-half, around that. 
During that time, were you allowed to put on any 
17 further clothing? 
18 
19 
A 
Q 
Not until I asked. 
Uh-huh (affirmative). And was--when did you ask? 
20 A At the end, -when we were walking past the door to my 
21 bedroom, I asked if I could put on some clothes. 
22 Q Do you recall being given the opportunity to go say 
23 goodbye to Angela? 
24 A Yes. 
25 Q How were you dressed? 
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In my garments. 
Did anyone suggest to you that it might be more 
appropriate to put more clothing on? 
A 
Q 
No. 
When you went out to say goodbye to Angela, would 
6 that .be--tell us where you went based on this drawing. 
7 
8 
9 
10 
11 
12 
13 
A I didn't go very far. She came to right here and we 
were right here. 
Q Okay. That's the--go ahead and mark it, where 
Angela was. 
A 
Q 
And were you alone? 
I was not. 
Well, that begs the question. Was there somebody 
14 with you? 
15 
16 
17 
18 
A 
Q 
A 
Q 
Yes. 
And who was that? 
There was another officer who came with me. 
Was he just there fortuitously or was he instructed 
19 to go with you based o your recollection? 
20 A Well, he walked out with me and then he walked back 
21 with me. And it was Officer Burr. 
22 Q Uh-huh (affirmative). 
23. A He stood there behind me and then we went back in 
25 Q Uh-huh (affirmative). 
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So I felt like he was my escort. 
Now, after the--the hearing, the--the hearing--the 
interview went on for quite some time. Did you feel that it 
4 was--well, what was the temper of the--of the interview? Was 
5 it accusatory or inquisitory, what was it? 
6 
7 
8 
9 
on? 
A 
Q 
A 
It was extremely accusatory. 
And did you feel threatened by--by what was going 
Very much so. I--I felt that unless I did and said 
what I was told to do and say, that bad things were going to 
happen to me. 
t 
i 
I 
~ ~ 
a 
f 
; 
i j 
: j 
~ 
10 
11 
12 
13 
14 
Q Uh-huh (affirmative). ~ And was that based on some of i 
the comments that had been made by--
A A lot of that was based on the comments that were 
15 made, either by Officer Burr or Officer O'Hara. 
16 
17 
18 
19 
20 
21 
22 
23 
24 
Q Uh-huh (affirmative). All right. Where--did you 
have the opportunity to use the bathroom? 
A No. I did not. 
Q Did you ever try to stand up? 
A I did, yes. 
Q What happened? 
A I was told to sit down and Officer Burr put his hand 
on my shoulder and pushed me back into my seat. 
Q Uh-huh (affirmative). Had you made any attempts to 
25 stand up prior to that? 
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It 
4 was--yeah. 
5 Q Okay. At any time while in that room, did you feel 
6 that you were at liberty to leave? 
7 
8 
A 
Q 
No. 
Uh-huh (affirmative). Now, when the interview is 
9 over in that room, what happened? Where did--what happened 
10 next? G 
11 A I--I was instructed to go out and wait in the 
12 kitchen with an officer. And I sat out in a chair in the 
13 kitchen and that was the point I got dressed, which quite 
14 frankly, is a little bit of a struggle with a broken elbow. 
15 And then I sat there in that chair with an officer pacing the 
16 room until Officer 0 1 Hara came out. 
17 
18 
19 
20 
Q 
A 
Q 
A 
And how long were you sitting in that chair? 
About 20 minutes. 
And then what happened? 
And then he began shouting at me for something, 
21 which.he later redacted and then they--they gave me a receipt 
22 for my property and then they left. 
23 
., I, 
L'-.: 
25 
your 
Q Did you--about what time did they leave based on 
~,.. ___ , 1 __ ,._.: --""1 
.Ltl..-U.L.Lt\..-LJ..Ull: 
A About ten-ish. 
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Uh-huh (affirmative}. Did you have your telephone 
It was in the bedroom. 
Uh-huh (affirmative). Did the telephone ring? 
Seven times. 
Uh-huh (aff i rma ti ve) . Were you allowed to answer 
I was not. 
Uh-huh (af f irrnati ve) . And your telephone reflects 
10 those calls? 
11 
12 
13 
14 
15 
16 
17 
A 
Q 
bathroom? 
A 
Q 
A 
Q 
Yes, it does. 
Oh-huh (affirmative). Were you allowed to use the 
I was not. 
Did you ask to use the bathroom? 
I was too scared to ask. 
Okay. Now, on that particular morning, this is a 
18 Tuesday, if I recall. 
19 
20 
A 
Q 
Yes. 
What--what would you day have consisted of that day, 
21 let's say between--let's say between 8:00--7:00 o'clock and an 
22 hour-and-a-half later, let's say 'til 10:00, what--did you 
23 
') Ii 
,!..."".: 
have something planned that day? 
Yes, I did. At 8:00 o'clock, I had a geology 
25 laboratory. 
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Did you go? 
I did not. 
Why is that? 
Because I wasn't free to leave. 
Uh-huh (affirmative). What else? 
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At 9:00 o'clock, I had a doctor's appointment where 
1 
2 
3 
4 
5 
6 
7 they were going to review the infection which had grown in my 
8 broken elbow. 
Did you go to that? 9 
10 
Q 
A It had to be postponed because I--nobody could get 
11 ahold of me to come pick me up and I didn't feel free to leave 
12 to go to it. 
13 Q Q All right. And then after they left, you said--what 
14 
15 
16 
17 
was your 
A 
Q 
A 
again 
They 
Okay. 
I--I 
your recollection is they left when? 
left around 9:30, 10:00-ish. 
And I presume you stayed in the apartment? 
stayed there for about 15-20 minutes, when I 
18 got my phone and saw I missed so many calls, I--I called my 
19 younger brother, who was--
20 
21 
22 
23 
Q 
A 
Q 
A 
No, you don't have to--
Oh. Sorry. 
All right. 
But yeah, he was going to take me to the doctor's 
24 appointment. 
25 Q All right. Thank you. 
DepomaxMerit Litigation 
801-328-1188 
·,ti) 
August 7, 2012 State of Utah v. Tingey 
Evidentiary Hearing 
1 
2 
3 
Page 85 
MR. ZABRISKIE: No further questions, your Honor. 
THE COURT: Cross? 
MR. JOHNSON: Yes. 
4 CROSS-EXAMINATION 
5 BY MR. JOHNSON: 
6 
7 
8 
9 
10 
Q 
A 
Q 
Good afternoon, Mr. Tingey. 
Hello. 
I may have missed this. What time do you recall 
this--this all beginning? When you woke up. 
A I'm a little hazy on it. I think it started about 
11 7:30 or 8:00. 
12 Q Okay. 
13 
14 
A 
Q 
So--
And yet you just told the Judge that you were 
15 planning on going to a geology lab at 8:00. 
16 
17 
18 
19 
20 
2i 
8:00? 
A 
Q 
A 
Q 
A 
Yes. It only took me ten minutes to get there, so--
But you were in your garments in bed at 7:30 or 
Yes. I get dressed very quickly. 
Okay. Your--
Well, I get my clothes on fairly quickly. It takes 
22 about 15, 20 minutes, but still at that point, I would have 
23 been ready. 
But your testimony you were rcad--you would have -
25 been read to go other than the cops showing up? 
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Yes. At--I would have been prepared to arrive at my .. 
2 lab on time or at least five to ten minutes late. I usually 
3 
4 
was five to ten minutes late, I hate to admit it. 
Q Well, okay. And again, forgive me, since I'm kinda 
5 new to the case but you talked about when you were out in the 
6 kitchen after they'd talked to you and you said that one of 
7 
8 
9 
10 
11 
the officers had shouted at you but had redacted it. 
what was that about? 
A Oh. He was--
Q Was that Detective O'Hara or--
What--
A --you know, there--he was shouting at me about 
12 things that aren't relevant to this line of questioning, so--
13 
14 will. 
15 
16 
17 
18 
Q Well, I guess we'll be the judge of that, or she 
THE WITNESS: Dean? No. 
THE COURT: Go ahead and answer the question. 
THE WITNESS: Okay. He came out and--
MR. ZABRISKIE: Well, your Honor, I am going to 
19 object. The scope of direct was that he yelled at him, he 
20 didn 1 t get into content or anything else, so I would object 
21 that the cross is outside the scope of the direct. 
22 
23 
24 
allow it. 
Q 
THE COURT: I think he's opened the door. I'll 
(By Mr. ,Johnson) Please Cu11i_j_11ue. 
i 
i 
25 A He came out, shouting at me that I had wiped my ~ 
' 
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1 computers because he wasn't able to find stuff and that I was 
2 using wiping software and I had no idea what he was talking 
3 about and I didn't have any wiping software and I was very 
4 scared at that point--
Okay. 5 
6 
Q 
A --because I thought he was going to drag me off down 
7 to the police station like I'd been threatened multiple times. 
8 
9 
10 
11 
12 
13 
14 
15 
16 
Q Okay. Is that what he did? 
A No. He--
Q They--they left you at--at home? 
A They--they left me at my home, yes. 
Q Oh. Okay. Why do you say that he redacted that? 
didn't catch--
(Inaudible) he used a bad word. A 
Q Okay. That's fine. I just--if it was important, I 
wanted to explore it. Thank you. 
17 You said that you were not allowed to go to the 
18 bathroom but then on clarification, you said you never asked 
19 because you were too scared; is that right? 
Uh-huh (affirmative). 
I 
20 
21 
A 
Q Okay. What were you--what were you scared at? What 
22 were they going to say if you said I need to go use the 
23 bathroom? 
24 A You know, the first thing I do when 1 wake up is I 
25 go to the restroom and today, the first thing I did when I 
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1 woke up was see nine armed men come into my apartment, most of 
2 which were wearing bullet proof vests. That's a terrifying 
3 and horrifying experience. I was--I was scared out of my 
4 mind, I wasn't thinking clearly, I had no idea what to do. 
5 Q Okay. So during that hour interview, hour-plus 
6 interview, we will hear on that tape that you weren't thinking 
7 straight, you had idea what you were saying, things like that. 
8 Is that accurate? 
9 
10 
11 
A You will hear that I was so scared that I was trying 
my absolute best to cooperate and do what I was told. 
Q Okay. What about asking to use your phone. Did you 
12 ever ask to use your phone? 
13 
14 
15 
16 
A 
Q 
A 
No. I did not. 
Did they tell you that that was not an option? 
It was implied it wasn't an option. It was in the 
bedroom where the texts were at and when I tried to stand up--
17 stand up to go into that room earlier, Officer Burr put his 
18 hand on my shoulder and pressed me back down in my seat. 
19 Q Okay. Let's talk more about that. You talked about 
20 standing up multiple times; correct? 
21 
22 
23 
24 
A 
Q 
A 
Q 
Twice. 
How--twice? 
Twice. 
Okay. That 1 s what--that was one of my questions. 
25 Tried to stand up twice, what--why did you try to stand up the 
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1 
2 
3 
4 
5 
6 
7 
8 
first time? 
A I don't remember, to be honest with you. 
Q 
A 
Q 
A 
Q 
A 
Okay. 
I don't remember why I tried to stand up. 
Why did you try to stand up the second time? 
Because I wanted to go into the other room. 
Why? 
Because that's where my clothes were at and also--
9 yeah, it was just where my clothes were at. 
10 
11 
12 
13 
14 
Q 
A 
Q 
A 
Q 
Okay. So not your phone, for--for your clothes--
Well--
--because you were in your garments; right? 
--basically being naked is very uncomfortable. 
Okay. But you'd already been sitting there for an 
15 hour; right? 
16 
17 
18 
19 
20 
A 
Q 
A 
Q 
A 
Yes. 
Why did you wait an hour to try to get up? 
Because there were nine armed men in my apartment. 
And what changed during that hour? 
Because I was--they were guiding me past the door 
21 and I felt like I could ask and quite frankly, Officer Burr 
22 had been fairly nice to me there at the very, very end and I 
23 asked him. 
Q Okay. So before that, you didn't think a request 
25 to get clothes--
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--would be honored? 
I did not. 
And you thought they would have what? 
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What do you 
5 see on T.V.? Would they yell at you? What were you afraid 
6 of? 
7 A Yelling and once again, I was told we--at one point 
8 that they would drag--they would put me in handcuffs and drag 
9 me down to the station and finish it. there. 
10 Q Okay. And so these officers, were they consistent 
11 with what you've seen on T.V. with people, you know, being 
12 yelled at, things like that? Or were they more 
13 conversational? G 
14 
15 
16 
17 
A 
Q 
It was fairly conversational with a few exceptions. 
Okay. And it's your testimony that those exceptions 
is what caused you to be afraid? 
·A The whole situation, the--the entirety of everything 
18 caused me to be afraid. 
19 Q Okay. But you were still able to process information 
20 in your mind, answer questions for over an hour. 
21 
22 
23 
A 
Q 
Yes. 
And at no point did you say, you know what, you 
guys, I'm sorry, between my broken elbow and everything else, 
24 I just--I can't go on, I dun' L kno1.-1 1.•1haL else to say, this is 
25 too shocking? 
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Honestly, I was too afraid to say that. I'm being 
very clear with you and due to the broken elbow, I also had a 
doctor's prescription for medication which, you know, you can 
4 ask my parents, make me extremely talkative. I just--
5 
6 
7 
8 
Q 
A 
matter. 
Q 
Okay. 
--would ramble and ramble about things that didn't 
Okay. Okay. You said earlier that the officers 
9 never told you that you could leave, they just said, you're 
10 
11 
12 
13 
14 
not under arrest, we're not going to arrest you, but they 
never said you're free to go. 
A 
Q 
A 
Yes. 
Okay. If they had, what would you have done? 
I would have got dressed and I would have left and 
15 gone to my geology lab. 
16 Q So those magic words were all that was missing from 
17 this turning in--frorn nine officers, very coercive, custodial 
18 situation to, oh, I can go to class now? 
19 
20 
21 
A The opportunity to get out of that situation would 
have been so wonderful, I--I would have left in a heart beat. 
Q Okay. And so you're saying that just, if they had 
22 said that, that would have turned the whole--flipped the whole 
23 thing around? 
') /I 
"----: A I feel ,.:1.. __ ..:c ..L .!.. ~ .. e .!.. .L .. , lllciUe clear to me because 
25 all the other times were just kinda slipped in there after 
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1 something else. 
2 
3 
Q 
A 
Okay. 
Every time they said you're not under arrest, it was 
4 immediately following something like we're going to drag you 
5 down to jail. 
6 Q Okay. So you felt whenever they did say it, it was 
7 in the context of some threat and so it didn't really mean 
8 what they were saying? 
9 
10 
11 
12 
13 
A 
Q 
A 
Q 
That's what I--
Is that fair? 
--felt, yes. 
Okay. So if they had just sat down with you face-
to-face an said, hey, listen, I know, you know, a lot's going 
14 on today, you can leave, you don't have to answer any more 
15 questions, at that point, you would have said all right, 
16 
17 
18 
thanks for your time and I'm gone. 
A 
Q 
Yes. 
Okay. But you're--you don't remember why you tried 
19 to stand up the first time? 
20 
21 
A 
Q 
I do not. 
You heard Deputy O'Hara's testimony about the 
22 ironing board and the computer and when you tried to stand up 
23 and you kinda bumped it or something. Did you hear him talk 
24 about that? 
25 A I did hear him talk about that, yes. 
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Okay. Does that--is that accurate or is that 
2 completely made up? What--
3 A 
Q 
A 
Q 
I'm sure I bumped it while trying to stand up. 
Okay. Describe why that would be. 
Because he was so extremely close to me. 
Okay. So could you physically not stand up without 
,4 
5 
6 
7 putting your hand on the ironing board? Is that what you're 
8 saying or what? 
A I couldn't stand up without pushing the ironing 9 
10 
11 
12 
13 
board back a little bit because he pushed it close to me. 
14 that? 
15 
16 
Q 
A 
Q 
A 
Q 
17 that or--
18 A 
Did he push it closer to you during the interview? 
After I sat down, yes. 
Okay. So did he say anything while--when he did 
No. 
Like--like you can't get up now? Or something like 
No. He--no, he didn't say anything, he just did it 
19 and I'm not sure if he did it maliciously or not, I doubt it 
20 
21 
22 
23 
24 
25 
but it made me feel extremely enclosed--
Q 
A 
Q 
A 
Q 
Okay. 
--and it made me feel trapped. 
Okay. Did you express that to him? 
No. 
So just for the record and again, I apologize, I'm 
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1 not as familiar with this case, but how far away from the 
2 
3 
4 
5 
6 
7 
8 
9 
10 
ironing board from you once he pushed it as close as it was? 
A 
Q 
A 
Q 
About four inches from my--from my chest. 
Okay. 
It's a very small apartment. 
And this was an ironing board that was already up or 
that he set up or--
A 
Q 
It was already up when he came in. 
Okay. So he waited for you to--I'm just trying to 
figure it out. So he wanted for you to sit down and he moved 
11 it close to you? 
12 
13 
14 
A Yeah. So I sat down and then he pulled it over and 
used it as a table in between us. 
Q Okay. And behind him was this--or where was the 
15 bench or the--
There was no bench in the room. 16 
17 
A 
Q --in the room, so that's--that's just something he 
18 forgot about or something? 
19 
20 
21 
22 
23 
') 11 
~""l 
A 
Q 
A 
Q 
A 
I'm sure he just forgot. 
Okay. 
There is no bench in that--
No work-out stuff or whatever? 
No work-out stuff whatsoever. 
Okuy. So v.:hcn hold--hugged ,,,.....,,, r--,,r-.11 r .:t \,_,,I \..A. .L ;y \.,J ....... ..I... 
25 goodbye or whatever when she was leaving for work, do you 
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remember about what time that was in relation to when they had 
2 gotten there? Or--
3 A She needed to be at work by 8:15, so it was probably 
4 around 7:50, 8:00 o'clock-ish. 
5 
6 
7 
Q 
A 
Q· 
Okay. 
I--ten--five--five to ten minutes after they came. 
Okay. Wasn't all your hesitancy up front initially 
8 that you just didn't want to talk about this in front of her? 
9 
10 
A I didn't want to talk about that in front of her but 
I'm not sure what that has to do with me saying goodbye to 
11 her. 
12 
13 
Q It doesn't. I was just saying, initially when you 
were speaking to the police and when she was coming into the 
14 room and stuff to get things,--
15 
16 
A 
Q 
Oh. That and I was really scared. 
Okay. Well, scared of divulging all of this to your 
17 wife, scared of officers in your apartment, kind of a mixture 
18 of both, ~hat would you say? 
19 
20 
21 
A 
Q 
Mixture of all of the above. 
Okay. That's fair. 
All right. So just to be clear with this--the--the 
22 standing-up part, just to help me out again, the one time that 
23 you remember why you were standing up, that Sergeant Burr put 
2 4 his hdr1d on your shoulder. 
25 A Yes. 
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Which shoulder? 
My left sho"ulder. 
Left shoulder. And was he sitting down at the time 
4 or standing up? 
5 A He was standing, he didn't have a chair. He was 
6 standing almost the entire time. 
7 
8 
Q 
A 
Okay. 
He would either sit on the--on the dresser or lean 
9 against the wall. 
10 Q And during that, he put his hand on your shoulder 
11 and you said push you down or what--
12 
13 
14 
15 
16 
17 
A 
Q 
A 
Q 
A 
Q 
Yes. 
And what did he say? 
He didn't say anything. 
He just pushed you down? 
Yeah. 
And was it during that--that time that you almost 
18 knocked over the ironing board or the--the computer or 
19 whatever or--or--
20 A You know, I'm sure I almost knocked it over that 
21 time, too, it's a very flimsy ironing board, but it's not the 
22 time referred to by Officer O'Hara. 
23 Q Okay. What happened the--the other time you tried 
24 to stand up? 
25 A I started trying to stand up and he said, Sir, sit 
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Okay. 
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So one time, O'Hara says to you forcefully, Sit 
5 
6 
7 
8 
9 
down, without touching you; correct? 
10 
11 
A 
Q 
A 
Q 
Uh-huh {affirmative). 
Without touching you; correct? 
Uh-huh (affirmative). 
And the second time, no one says anything to you but 
12 Sergeant Burr--
13 A I"m sure they said Sit down or something like that, 
14 but Officer Burr didn't say anything while he was pressing me 
15 back down. You asked me what he said, I don't think he said 
16 
17 
anything. 
Q 
18 something? 
A 
Q 
A 
Q 
That's fair. So Sergeant O'Hara may have said 
Yes. 
Both times? 
Yes. 
But Sergeant Burr didn't say anything either time 
19 
20 
21 
22 
23 and only touched you one time? 
24 A 
25 Q Is that right? 
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6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
A 
Q 
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That's--yeah. 
Okay. Still don't remember what you--why you got up 
the first time? 
A I still do not. 
Q All right. 
MR. JOHNSON: That's all I have. Thank you very 
much, sir. 
THE COURT: Redirect? 
MR. ZABRISKIE: No, your Honor. 
THE COURT: Thank you, Mr. Tingey. You may step 
down. 
MR. ZABRISKIE: We were going to call Officer Burr 
to testify just for purposes of clarification. In that the 
Court has admitted Exhibit 1 for purposes of review, we don't 
see the necessity of identifying different lines. 
become more clear to the Court as it's--
THE COURT: All right. 
MR. ZABRISKIE: --reviewed. 
I--it'll 
THE COURT: All right. The defense has rested. 
Anything else from the State? 
MR. JOHNSON: Can I have one minute to discuss that 
22 with Sergeant Burr? 
23 
,..., ,I 
L':: 
THE COURT: Yes. Go ahead. 
Thank you. ' ,; \ 
~ 
25 Judge, just a quick rebuttal if we can call Sergeant l ! 
a 
~ 
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2 
3 
Burr. 
THE COURT: All right. 
Corne forward and be sworn. 
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4 BRADLEY BURR, 
5 called as a rebuttal witness by and on behalf of the State in 
6 this matter, after having been first duly sworn, assumed the 
7 
8 
9 
witness stand and was examined and testified as follows: 
THE COURT: Thank you. Go ahead and take a seat. 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
i i 
1 
l j 
* j 
! 
Q Good afternoon. State your full name and spell your j 
1 
last name for the record. 
A My name is Bradley Burr, B-u-r-r. 
Q And what do you do for a living, sir? 
A I'm a sergeant detective for Brigham Young 
~ 
J. 
1 
\ 
~ 
i 
l 
! , 
i 
i 
t 
·~ 
10 
11 
i2 
13 
14 
15 
16 
17 
18 
19 
20 
University Police Department. I 
i 
Q How long have you been so employed there? j 
A I'm been employed with B.Y.U. for about 15 years and I 
~ 
~ been a police officer for 30. ! 
Q Okay. And were you ono duty back in February of 
21 2011, on or about the 15th? 
Yes. 22 
23 Q And did you have a chance to--to go serve a search 
24 at 
25 O'Hara--
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Yes. 
--and others? 
Yes. I did. 
Okay. And who was that ultimately--who did you guys 
5 ultimately question in connection with that at that residence? 
6 
7 
8 
9 
A 
Q 
A 
Q 
We ultimately questions Mark Tingey--
Okay. 
--in reference--
Is that the same Mark Tingey who just testified 
before the Court? 
A 
Q 
It is. 
Okay. And just with respect to one part of his 
testimony, I· guess. Did you hear him talk about at least one 
time that he tried to stand up for some reason during this 
hour-long interview. Did you remember--
A I do remember that. 
Q Okay. And do you remember that he indicated that 
j 
1 
r ;. 
l ~ j 
10 
11 
12 
13 
14 
15 
16 
17 
18 
i 
! you had--had touched his left shoulder and had--had pushed him i 
19 down in some way back into his seat? 
20 
21 
A 
Q 
Yes. 
Okay. Is that what happened based on your 
22 recollection of events? 
23 A It is not. 
24 Okay. Can you tell us, first of Gll whcrc--in 
25 relation to Exhibit 2, is your recollection of where the 
! 
~ 
l 
i 
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1 players were standing similar to defendant's version of 
2 events, similar to Deputy O'Hara's or somewhere in between? 
3 A Well, it--probably what Mark described is probably a 
4 little it more accurate. There was a lot of clutter in the 
5 room. 
6 
7 
Q 
A 
Okay. 
There was not much room. The apartments are small 
8 anyway, so when you get that many people into a small, compact 
9 place, you're talking on each other. So I didn't have a chair 
10 and I was pretty close to where he said on and off, I think it 
11 was a--a dresser or something that was sitting there--
12 
13 
14 
15 
16 
Q 
A 
Q 
A 
Q 
Uh-huh (affirmative). 
--so I sat on that on occasion. 
And was that bedroom door open or closed? 
Not at any time was that door completely closed. 
Okay. Completely? I mean, was it shut so it was 
17 just a little ajar or what--
18 
19 
·A 
Q 
No. 
--I mean, do it keep opening or closing? What do 
20 you remember? 
21 A We--well, there were people in and out, but we--
22 that door was never closed. 
23 Q Okay. And so were you like guarding the doorway 
24 or what were you doing? 
25 Like I say, it was a small room, this was cluttered, 
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1 I found a space where I could sit and listen and be a part of 
2 
3 
the conversation. 
Q Okay. And do you recall seeing Mr. Tingey get up 
4 during this hour-long interview? 
5 A I don't recall how many times or if he got up at 
6 all during the time. He may have. 
7 
8 
Q 
A 
Okay. 
My recollection is, is it was mostly a conversation. 
9 I know I stepped out on occasion and--and John O'Hara stepped 
10 
11 
out for--on occasion. 
Q And that's all I'm asking about is, from your 
12 recollection here a year-and-a-half later essentially, looking 
13 back on this, do you recall independently whether the 
14 defendant, Mr. Tingey stood up once, more than once, not at 
15 all during that interview? 
A 
Q 
I don't. 
Okay. So how can you be certain that you never 
touched his shoulder and--
i 
i ! 
16 
17 
18 
19 
20 
21 
A 
Q 
A 
l Because I'm not certain that he got up and--or down. j 
Okay. 
So at that particular time, I would have no reason 
22 to do that. 
23 Q Okay. If it's borne out that yes, indeed, he did 
24 stand up multiple times, would that refresh your memory and 
25 say, oh, yeah, maybe I did touch him under those 
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1 circumstances? 
2 
3 
4 
5 
A 
Q 
A 
Q 
It's possible. 
Okay. And that's what--
But--
--what 1 s what we're here to see. So you can't say 
6 for sure whether or not you did touch his shoulder or not? 
7 MR. ZABRISKIE: Your Honor, the question 1 s been 
8 asked and answered. 
9 
10 
11 
THE COURT: I'm not--go ahead. I--I'm not sure I 
understand. 
MR. JOHNSON: I think it changed, that 1 s why I'm 
12 trying to--
13 
14 helpful. 
15 
16 
17 
THE COURT: I'd like it clarified. That would be 
MR. ZABRISKIE: I--I'd defer to the Judge. 
MR. JOHNSON: Well, that's what I'm saying--
THE WITNESS: Not at any time do I remember touching 
18 Mark Tingey and asking him or forcing him back to the chair. 
19 
20 
MR. JOHNSON: Okay. That's all I have. 
THE WITNESS: I think that would be something I 
21 would remember. 
22 
23 
24 Honor. 
25 
MR. JOHNSON: All righL. Than you very much, sir. 
MR. ZABRISKIE: We have no further witnesses, your 
THE COURT: No cross of this witness? 
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MR. ZABRISKIE: No. 
MR. JOHNSON: The State rests its rebuttal case. 
MR. ZABRISKIE: We--we would defer any represen--
4 oral representations to the Court, your Honor, and ask to be 
5 given time to get a transcript of these proceedings and then 
6 
7 
8 
prepare, a week thereafter. I know the State is anxious to go 
forth, but I--
MR. JOHNSON: Well, let's set a briefing schedule, 
9 I'm okay with that. 
10 MR. ZABRISKIE: Well, I--should we set a 
11 scheduling--
12 
13 
MR. JOHNSON: I think we should set a briefing 
schedule and give you enough time to make--do yours and we'll 
14 reply and then respond and then come back for oral arguments. 
15 
16 
17 
THE COURT: Mr. Zabriskie, how much time would you 
like to--to get the transcript and then get yours--
MR. ZABRISKIE: Your--your Court's usually pretty 
18 fast, your Honor, to--if we can just get the disk, we'll have 
19 it transcribed, we'll usually talking a week there. We've 
20 started the process of preparing our brief. If we could have 
21 two weeks--
22 
23 
24 
THE COURT: From today? 
MR. ZABRISKIE: --let's--
THE COURT: Or do you want three weeks, you've got 
25 about a week's turn-around time. 
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MR. ZABRISKIE: Let~s go three weeks and we can set 
2 that, give them a chance to respond and then set for one more 
3 hearing for Qral arguments--
MR. JOHNSON: All right. So three weeks--4 
5 THE COURT: Three weeks from today would be the 28th 
6 then, so we'll have defense brief due by no later than 5:00 
7 
8 
9 
o'clock on Tuesday the 28th of August. 
And then if,--
MR. JOHNSON: State would ask--
10 THE COURT: --Counsel, if you'd like ten days to 
11 respond. 
MR. JOHNSON: We'd like the ten days, please. Thank 
you. 
12 
13 
14 THE COURT: Ten days to respond. And then a reply, 
15 as per the rule, within, is it five or seven? 
16 
17 
18 
19 
20 
MR. JOHNSON: Five. 
THE COURT: Five? 
MR. JOHNSON: Five. 
THE COURT: Five days then for the reply. 
And then would you like me to set this for oral 
21 arguments right now? 
22 
23 
MR. JOHNSON: I--I would. 
MR. ZABRISKIE: That's good, your Honor. 
24 THE rnr1D'T'. ._,VVJ.'\.~ • l\l l the pleadings then should oe 
25 let's see if we've got--all the pleadings should be in by the 
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1 18th of September, so we need something after that. Do you 
2 want me to go, say, into the following week, Tuesday, the 25th 
3 
4 
of September at 11:00 0 1 clock·for oral argument? 
MR. JOHNSON: Let me--let me check Ms. Thomas' 
5 schedule, Judge. 
6 
7 
8 
9 
10 
11 
MR. ZABRISKIE: So, your Honor, our--our opening 
brief has to be filed by August 28th, is that the Court's--
THE COURT: 
MR. JOHNSON: 
oral arguments, Judge? 
The 28th would be three weeks out. 
And what date were your proposing for 
THE COURT: Tuesday, the 25th of September. Does 
12 that work? 
13 MR. JOHNSON: Would that be at 11:00? 
' 
14 THE COURT: Yes. : 
15 
16 schedule. 
17 
MR. JOHNSON: Yeah. That would work for Ms. Thomas' 
MR. ZABRISKIE: I--I have what may be the worst week 
18 of the year for me, your Honor, I'm booked in trials, one 
19 three days and one two. 
20 THE COURT: Why don 1 t we try the following week, 
21 Tuesday, the 2nd of October, 11:00 o'clock. 
22 
23 
24 
25 Mortensen. 
MR. JOHNSON: 
MR. ZABRISKIE: 
MR. JOHNSON: 
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THE COURT: All right. That's a no go. The 
2 following week, I have a--my bench meeting so I don't set 
3 evidentiary or oral arguments on the second Tuesday. I could 
4 give you the 16th at 11:00 o'clock. 
5 MR. JOHNSON: Julia has got a trial in Judge 
6 Laycock's--
7 MR. ZABRISKIE: And that's--I'm involved in that 
8 same trial. 
9 
10 
11 
THE COURT: Oh, well, we could give you a second 
place then. 
MR. ZABRISKIE: Your Honor, could we go back to--
12 let's go back to the 25th and because I think there's a very 
13 good chance that the trial that's set there will--will resolve 
14 itself. 
15 
16 
17 
18 
doesn't--
MR. JOHNSON: And I'm sorry, Dean, that--if that 
MR. ZABRISKIE: Well--
MR. JOHNSON: Well, no, I'm saying that's fine with 
19 Julia, but if that changes, get her on the phone and call the 
20 Court and re-schedule, I guess. 
21 
22 25th? 
23 
24 please. 
25 
THE COURT: So we're in agreement for Tuesday the 
MR. JOHNSON: That would be good for the State, yes, 
THE COURT: All right. Tuesday, the 25th, then at 
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1 11:00 o'clock for oral arguments on defense motion to 
2 suppress. And again, if there becomes a complication, then 
3 let me know and we'll re-set you, we could maybe find you a 
4 special setting if need be, so--
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
MR. JOHNSON: Okay. And we'll leave the two 
exhibits with the Court. 
THE COURT: All right. Thank you. 
MR. ZABRISKIE: Thanks, Judge. 
THE COURT: Thank you. 
MR. ZABRISKIE: And have a good lunch. 
THE COURT: I'm going to get to it eventually. 
MR. JOHNSON: Sorry we took so long. 
THE COURT: Not a problem. 
(Whereupon, this hearing was concluded.) 
* * * 
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MARK PHILLIP TINGEY; 
Defendant. 
FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND ORDER 
Case No. 111100508 
Date: January 2, 2013 
Judge Christine S. Johnson 
This matter came before the Court on the Defendant's Motion to 
Suppress, filed on August 2/2012. An evidentiary hearing was conducted on 
August 7, 2012. The Defendant was present and represented by Mr. Dean N. 
Zabriskie. The State was represented by Ms. Julia Thomas. Following that 
hearing, Defendant filed a Sµpplement to Motion to Suppress on October 16, 
2012. The State's Opposition was filed on October 25, 2012. The Defendant's 
Reply v\'.'as received by the C.ourt on November 9, 2012. The parties presented 
oral arguments on December 4, 2012, with Ms. Thomas and Mr. Zabriskie again 
appearing as counsel for the.respective parties. 
Having considered th_e evidence presented and legal arguments 
summarized in the pleadings, and having reviewed the applicable law, the 
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Court now enters the following Findings of Fact, Conclusions of Law, and 
Order: 
FINDINGS OF FACT 
Credibility Findings 
1. The Court recognizes that a period of many months transpired between 
the events in question (February 15, 2011) and the evidentiary hearing (August 
7, 2012). Minor disparities between the testimony of police and th~ Defendant 
appear to be attributable to the passage of time. For example, Detective O'Hara 
testified that the parties used a long, thin table which he believed to be a weight 
bench to hold various items;during the Defendant's interview. The Defendant 
testified that there was no ~eight bench in the room, and the II table" in question 
was actually an ironing board. Sgt. Bradley Burr, also present during 
questioning, concurred that.the item used as a table was an ironing board. The 
Court views this, and other fimilar discrepancies to be inconsequen ti.al. They 
do not touch upon facts which are relevant to the central issue before the Court, 
and they do not bear upon O'Hara' s credibility. In general, the Court observes 
that both O'Hara and Burr ~ttempted to offer truthful testimony to the best of 
their recollection. Both offiders freely acknowledged that their memories of 
events were not perfect, and they frequently agreed with certain corrections 
made by Defense Counsel Uflder cross-examination. 
2. The Court does have some concerns regarding the credibility of the 
Defendant. Certain aspects ,of his testimony, which do not involve 
inconsequential details, app~ared to be wholly self-serving. For example, the 
Defendant places great emphasis on his testimony that he was not permitted to 
dress after being awakened py police, and was then forced to endure an hour-
long interview while dresses! only in his underwear, which included an 
undershirt. However, in listening to the audio recording of this incident, as the 
interview nears completion the Defendant quite plainly asks, "can I put on a 
shirt, please?"1 It strains re~son that an individual clothed just his underwear 
would ask only for a shirt, rather than asking to put on pants, or simply clothes 
in general. It seems more logical that the Defendant asked specifically for just a 
shirt because that was the of e item of clothing which he lacked. This 
1Plaintiffs Ex. 1, at 1:07. 
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interpretation is consistent with O'Hara' s testimony that the Defendant was 
given an opportunity to get_ dressed, and that he was wearing shorts and a shirt, 
or undershirt, during the interview. 
3. Moreover, the Defendant offered sworn testimony that, during the 
interview, he was commanded by officers to sit down on multiple occasions, 
being pushed down at one point, and that he was not permitted to answer his 
phone, which rang "seven times."2 Both Burr and O'Hara deny this description. 
Again, in listening to the re~ording of the events, it is clear that officers asked 
the Defendant to "sit down ... have a seat" on one occasion.3 There was 
nothing audible to the Court that would be consistent with the Defendant being 
pushed back down into his chair.4 Similarly, at no point in the recording is any 
phone heard to repeatedly rlng.5 The Court concludes that the Defendant has 
embellished his version of the events in a clear attempt to strengthen his legal 
argument. 
4. Finally, the Defendartt has emphasized that he believed that both he and 
his wife were being detaineq. In support of this argument, he refers to a 
portion of the interview wherein he spoke to Ms. Tingey as she was preparing 
to leave the apartment in order to go to work. "[W]hen Angela was leaving 
Mark asked with surprise 'tou are letting her go', indicating his belief that not 
only was he confined but hi~ wife was as well." Supplement to Motion to 
Suppress, p. 4. The problem with this argument is that at no point does the 
Defendant speak these worqs. There are two points in the interview where 
something approaching these words is stated. Approximately five minutes into 
the recording, the Defendan~ is heard to say "hi" to Ms. Tingey as she walks 
2Suppression Hearing Transcript, p. 75 line 13. 
3Plaintiffs Ex. 1, at 56:03. 
4A slight rustling can be detected at the point when Mr. Tingey describes that he thinks both 
of his computers are on. Directly ·afterwards, Mr. Tingey is asked to sit down. Police describe 
that when Mr. Tingey stood, he bu.mped the ironing board, and he was asked to sit down to 
keep it from overturning. The audible rustling heard on the recording is more consistent with 
this accow,t than it is with the Defendant's. 
5 At approximately 53:21 of the recording, an electronic alert of some kind can be heard. 
The sound does not repeat and appears to more consistent with a text message notification, 
rather than the repeated ringing of a phone. 
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past the open doorway. He then delays answering O'Hara' s question regarding 
the specific search terms he used, indicating that he does not wish his wife to 
overhear. O'Hara responds "I thought she walked out ... is she coming back 
in?" An unidentified female voice, presumably an officer assisting on the 
warrant, responds, "No. She's going to work. She's getting her socks [pause] so 
she can leave."6 Hence, the words "so she can leave" were not spoken as an 
expression of surprise by the Defendant, but spoken as a statement of fact by a 
female officer. At this point~ the Defendant continues to delay answering 
O'Hara' s question. After a ~ew moments of silence, he asks, "is she gone?"7 This 
does not appear to be an expression of surprise by the Defendant, but rather a 
request for assurance that ltjs wife will not hear his descriptions of the videos 
and images he downloaded. Another officer explains that she is putting her 
shoes on, and the wait con~ues. The female officer returns and indicates that 
Ms. Tingey wants to say goodbye. O'Hara replies, "that's up to them. It's not 
like you're under arrest or a:i,.ything. You can do and say what you want." 8 
The Defendant's version of events is quite different from the recording. It again 
appears that the Defendant is misrepresenting the events which occurred in 
order to support his desire<l; legal outcome. 
I 
5. The Court also has concerns regarding the credibility of the Defendant's 
wife, Angela Tingey. Ms. Tingey acknowledged that she had spoken with the 
Defendant about the case pJ.iior to her testimony. The Court is troubled that the 
Defendant and his wife may have prepared their testimony in advance, 
coordinating what each should say. This is underscored by Ms. Tingey's 
testimony which purports to corroborate that the Defendant was not permitted 
to get dressed. As noted abbve, this testimony is belied by the recording and 
the testimony of police, and ;the Court finds it to be false. The Court is 
concerned that other aspects of Ms. Tingey' s testimony may also be colored by 
the conversations she has h~d with the Defendant about the events in question. 
6. To the extent possible, the Court relies upon the audio recording of the 
interview to resolve discrepancies between the Defendant's version of events, 
and that which was testified_ to by police. The recording begins with what 
6Plaintiff's Ex. 1, at 5:12. 
7 Id. at 5:20 . 
. 
8Id. at 5:38. 
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appears to be a preliminary. discussion of the Defendant's use of file-sharing 
software. However, O'Hara and Burr do not introduce themselves, and it 
appears that the recording qevice was activated late, missing the initiation of 
the interview.9 Neither parcy claims that any relevant exchange occurred 
during this time period. Accordingly, this omission does not appear to be of 
consequence. A second porµon of the interview is missing towards the end of 
the recording. The recording device was turned off as the parties were exiting 
the room where the interview took place. It was turned on again in the kitchen, 
after the Defendant initiateq further discussions with police. Again, neither 
party has claimed that any relevant exchange occurred during this time 
period.10 
The Interview 
7. On February 15, 2011, Detective John O'Hara of the Utah County 
Sheriff's Office participated in the execution of a search warrant at a Wymount 
Terrace residence on the caDi,lpus of Brigham Young University (BYU) in Provo, 
Utah. O'Hara was assigned.to the "Special Victim's Task Force" a.i7.d was then 
investigating downloads of ~ld pornography which were tracked to the 
Defendant's IP address. 
8. Approximately seven to nine officers were involved in the execution of 
the warrant, some officers being from the Sheriffs Department and some from 
9 At approximately 1:37 on the recording, O'Hara does inquire as to the Defendant's name, 
asking, "what do you go by?" The Defendant responds that "my name is Mark." Because the 
Defendant is clearly heard to introduce himself, it appears that police did not miss much of 
the interview. 
10Mr. Tingey does make a claim that a portion of the interview was "redacted" from the 
recording, but this claim appears to be incorrect. Page 80, lines 2-5 of the transcript of the 
Suppression Hearing reflects Mr. Tingey's claim that, at the conclusion of the interview while 
he was waiting in the kitchen, O'~ara came out and was "shouting at me that I had wiped my 
computers because he wasn't able to find stuff and that I was using wiping software and I had 
no idea what he was talking abou~." On page 75, lines 4-6, it reflects Mr. Tingey's assertion that 
this portion of the interview was '!redacted." However, this portion of the interview was 
preserved. At approximately 55 minutes into the recording, before t11e paities left the spare 
bedroom, O'Hara can plainly be h~ard inquiring regarding the wiping software. 
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the BYU Police Department.j At least tw'o of the BYU officers were in uniform, 
with the other officers being, in civilian dress. At least five officers were inside 
the apartment assisting wifl1 the search and interview. Other officers remained 
outside of the residence. Of_
1
those who entered the home, only two officers 
participated in the intervie"'f with the Defendant: O'Hara and Sgt. Bradley Burr 
of the BYU Police Departmept. Neither O'Hara nor Burr wore tactical gear or 
uniforms. All the officers a~the scene had sidearms, but at no point were any of 
the sidearms drawn or disp,ayed. 
' . 
9. The officers knockedpn the door at approximately 7:00 am and were 
received by the Defendant's!wife, who directed police that they could make 
contact with the Defendant m the bedroom. 
! 
• 
10. The Defendant was it). bed asleep in bed when officers made contact with 
him. Police awakened the 9efendant without making physical contact and 
asked if there was a private place where he would be willing to speak with 
1 
them. The Defendant suggepted that they speak in an adjacent spare bedroom. 
I 
11. The Defendant, who ~ad been sleeping in his underwear, asked if he 
could put on some clothes. He was given an opportunity to do so and left on 
his undershirt, but put on a pair of shorts. 
I 
1 
12. Police made no physkal contact with the Defendant. He accompanied 
O'Hara and Burr into the adjacent spare room and seated himself in a chair 
closest to the door. 
13. An ironing board sat bn the floor directly in front of the Defendant. 
' Police used the ironing boar4 as a table, placing their recording device and 
l 
O'Hara' s computer on it. O'iHara sat across from the Defendant, furthest from 
the door. Burr was adjacent;
1
to O'Hara, learrlng on a dresser for most of the 
interview. The doorway wa~ unobstructed. 
14. The door to the sparelr~om was left open during the interview. During 
the course of the interview, other officers could periodically be heard through 
the open doorway. Ms. Tingey also walked up to the room and could be heard 
speaking to the Defendant. Th1.gey left the room to say goodbye to his wife 
before she left for work. At yarious points in the interview, O'Hara comes and 
goes from the room to che~ on the progress with the search of Tingey' s 
l 
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I 
computer. During all of these comings and goings, there is no sound of a door 
opening and closing. l 
15. O'Hara begins the interview by inquiring about which file sharing 
program Tingey has been using to download music, and why that program had 
I 
recently been uninstalled fr~m his computer. Tingey responds that "I 
uninstalled it because ... I tas downloading an album and it was, um 
pomography."11 O'Hara attempts to clarify about the type of pornography 
Tingey had been download4,.g. Tingey states: _"It said it was like ... I opened it 
up and it was gross."12 O'Hara then confronts Tingey with the allegation that 
I 
he has been downloading significantly more than this one video. Tingey 
immediately expresses conc~m that his wife not be privy to the conversation, 
stating, "my wife can't hear'.this."13 
i 
16. Burr thereafter advises that "the way to save yourself is to be absolutely 
up front." At approximate!} 2:30 on the recording, Rupp makes somewhat of a 
threatening statement, indicpting that the potential allegations could be 
destructive to Tingey. Bu.rr ~autions the Defendant that "we have the ability 
right now to just [inaudible]L But a lot of this can be based upon how 
cooperative you are." 
17. Despite Rupp's opening tone, O'Hara then goes on to tell Tingey, "I 
appreciate you being willing to talk to us, cause, you know, you don't have 
to."14 O'Hara then emphastj:es the quantum of evidence they have gathered 
against Tingey, suggesting that he has been monitoring the Defendant's 
downloads for months and )(there's no doubt" about the material that has been 
accessed by his computer. ~e offers that there are two approaches that Tingey 
may take: to accept responsibility, or to stonewall. "It's up to you."15 
11 Id. at :59. 
121d. at 1:09. 
131d. at 2:00. 
141d. at 2:50. 
15 Id. at 3:30. 
j 
I 
1 
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1 
I 
I 
I 
18. It is at this point in tlj .interview that Tingey sees his wife passing by the 
open doorway. He calls out~ "Hi Angie!" O'Hara attempts to continue the 
interview, asking for the Defendant to disclose the search terms he used to 
download the suspect files. f ingey stalls, indicating he does not wish his wife 
to overhear. The interview is suspended, waiting for Ms. Tingey to leave. 
j 
19. A female officer com~s to the open doorway, indicating that Ms. Tingey 
wonders if she can say goodbye. O'Hara responds, "that's up to them, It's not 
like you're under arrest or ~ythlng. You can do and say what you want."16 
20. Tingey leaves the spaie room and says goodbye to his wife as she leaves 
for work. O'Hara followed Tingey out of the room in order to go across the 
hallway to the master bedrof m and check on the progress with the forensic 
analysis of the Defendant's computer. While police were moving about the 
apartment conducting the sJarch, no officer stood guard over Tingey while he 
told his wife goodbye. I 
21. Once the parties retu.Jn, Tingey answers O'Hara' s question about search 
terms by indicating that he ted the term "Lolita."17 
I 
22. As the interview progresses, Tingey also acknowledges that he searched 
for videos using the term "t1flderage." Tingey continually characterizes his 
behavior as largely unintenqonal, and emphasizes that he deleted certain 
videos after seeing what they were and feeling "awful" about it. When O'Hara 
questions how many under1!ge videos are on his computer, Tingey estimates 
about 10 to 15. 
23. At approximately 29:25 on the recording, Tingey asks if he can go 
retrieve his computer in ordbr to show O'Hara where the suspect files are 
i 
saved. O'Hara advises that rs computer is being analyzed. 
24. At multiple points dtfting the interview, Tingey raises the issue of 
potential penalties. At appr6ximately 31:31 on the recording, Tingey asks about 
the difference between state bd federal statutes and questions "what's going to 
. ! 
---------- I 
16Jd. at approx 5:30. 
\ 
111d. at 6:46. 
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c.-, 
\;ti 
happen to me?" O'Hara as~ures the Defendant that "you're not under arrest. 
This is an investigation." i 
1 
25. O'Hara and Burr botp, at various points in the interview, advise the 
Defendant that they cannot ~romis·e outcomes, but they can give 
recommendations that wou~d be influenced by his degree of cooperation. 
' 26. At approximately 50 minutes into the interview, O'Hara exits the room 
in order to check on the prokress with the forensic analysis of Tingey' s 
computer. In his absence, Bµrr continues to question the Defendant. Tingey 
agam queries, "what's goinq to happen here?" Burr responds, "One of the 
options I've already decide4 not to do ... I could take you to jail." Tingey 
interjects, "please don't." B~rr goes on, "You're not under arrest."18 
I 
27. Even after this admoi;rition, Tingey agrees that he possessed 
approximately 10-15 files, oi "five less, five more, I don't know."19 
j 
28. At approximately 54:56 in the interview, O'Hara returns and asks the 
Defendant about why he ha~ sought to install wiping software on his older 
computer and why he had ~talled "new build" on a second computer. A 
discussion ensues about this~ and Tingey stands up and offers to check to see if 
I 
the second computer is on. In standing up, Tingey bumps up against the 
ironing board which is holdµtg O'Hara's computer. Tingey is told to "sit down 
... have a seat." Tingey sits1down and continues telling police when he 
acquired his new computer.~ 
I 
29. At approximately 1:02 on the recording, Tingey again asks if he can just 
show O'Hara where he has ~aved all of the suspect files on his computer. 
O'Hara again declines, desc~ibing that opening the files will interfere with the 
forensic investigation. : 
30. At approximately 1:01, as the interview appears to be corning to a close, 
Tingey asks, "can I put on a jhirt please?" O'Hara responds, "yeah." 
18Id. at 52:00 
19Id. at 58:40. 
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31. Throughout the inte~view, Tingey maintains that he downloaded the 
suspect files accidentally. He emphasizes that his conduct should not warrant a 
second degree felony. Tow~rds the end of the interview, Tingey describes that 
the entire episode has been ~ "misunderstanding." 
32. There is a religious tJne to certain aspects of the interview as it develops, 
particularly when Tingey isjalone with Burr. Burr refers to what the prophets 
have taught and the importance of forgiveness. 
I 
33. Atno point in the int~rview does the Defendant ask to terminate the 
dis~ssion. At no point doep he ask i! he can leave the ~partment in order to go 
to his class or to any scheduled appomtment. At no point does he request an 
opportunity to consult withJan attorney. There are multiple points where 
Tingey asks to leave the roof, but only so he can access his computer in the 
adjacent room. He appears :to be more concerned with showing police what is 
on his computer than he do¢s in ending the interview.· 
! . 
34. The only point in w1ch O'Hara' s tone of voice becomes sharper is when 
he questions Mr. Tingey about the possible installation of wiping software on 
his computer. O'Hara does pot raise his voice, but does sound upset with Mr. 
Tingey. A series of questio$ appears to resolve O'Hara' s concerns, and the 
conversation continues as bJfore. Otherwise, both O'Hara and Burr maintain a 
conversational tone throughbut the interview. 
l 
cbNcLus10Ns OF LAW 
The Fifth Amendmenl to the United States Constitution provides that 
"no person ... shall be comJelled in any criminal case to be a witness against 
himself[.]" U.S. CONST. AME~D. 5. The United States Supreme Court has long 
ago determined that this rig:ht extends to statements made to police in the 
context of custodial interroghtions. See Miranda v. Arizona, 384 U.S. 436 (1966). 
11 At the outset, if a person inkustody is to be subjected to interrogation, he must 
first be informed in clear ani unequivocal terms that he has the right to remain 
silent." Id. at 467-468. : 
I 
The threshold questiof in determining whether Miranda applies, then, is 
whether an individual is in cµstody. "It is settled that the safeguards prescribed 
l 
by Miranda become applicable as soon as a suspect's freedom of action is 
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curtailed to a 'degree associ4ted with formal arrest."' Berkemer v. McCarty, 468 
U.S. 420,440 (quoting California v. Beheler, 463 U.S. 1121, 1125 (1983) (per 
curiam)). The inquiry into this question is an objective one, and focuses on 
"how a reasonable man in tlte suspect' s position would have understood his 
situation." Stansbury v. California, 511 U.S. 318, 324 (1994). 
I 
The Utah Supreme ciurt has set forth four factors to aid in this 
determination, including: "(1) the site of the interrogation; (2) whether the 
investigation focused on thejaccused; (3) whether the objective indicia of arrest 
were present; and (4) the lerigth and form of the interrogation. Salt Lake City v. 
Carner, 664 P.2d 1168, 1171 (l]tah 1983).20 No single factor is dispositive. 
Instead, the court is to weig~ the facts based upon the totality of the 
circumstances. See State v. Ltvin, 101 P.3d 846 (Ut. App 2004). 
An interrogation at a po~ce station, a site obviously weighing in favor 
of a finding that the defendant was in police custody, can be balanced 
by the lack of indicia of a fon;nal arrest. Even when the questioning 
focuses on the defendanl, assurances by officers that the defendant is 
l 
not under arrest and free to leave can tip the scales in favor of finding 
non-custodial interrogation. The circumstances need to be viewed as a 
whole[.] 1 
State v. Doran, 2007 UT App [19, <jf13; 158 P.3d 1140 (internal citations omitted). 
l 
The Court applies the/acts of this case to these factors as follows: 
I i 
., Site of the interrogation. 
In the present case, th~ site of interrogation was in Tingey's apartment, in 
the spare bedroom. An inte~rogation at a suspect' s home is generally viewed as 
a factor that weighs against formal custody. "[S]uch a venue generally does not 
present a coercive environmbnt." U.S. v. Hinojosa, 606 F.3d 875, 883 (6th Cir. 
1 
; 
i 
20Utah courts have also consid~red a fifth factor, namely "whether the defendant came to 
the place of the interrogation freely and willingly." State v. Sampson, 808 P.2d 1100, 1105 (Utah· 
Ct. App. 1990). However, the Utah Supreme Court later characterized this as one aspect of 
whether the objective indicia of ar}est were present. See State v. Wood, 868 P.2d 70, 82 n. 3 
(Utah 1993). ! 
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2010). "'[C]ourts are much less likely to find the circumstances custodial when 
the interrogation occurs in (a.mi.liar or at least neutral surroundings,' such as the 
suspect1s home." U.S. v. Ritchie, 35 F.3d 1477, 1485 (10th Cir. 1994) (quoting 1 W. 
j 
LaFave, Criminal Procedure~ 6.6(e), at 496 (1984 & 1991 Supp.)). 
Here, not only was file investigation conducted within Tingey' s 
residence, but in the specifi~ room of his choosing. The Defendant walked into 
the room under his own pot7er, and seated himself without any direction from 
police. The interview thereoy took place in a setting which favored the 
defendant, as opposed to sdrething more coercive in character, such as the 
police deparhnent. ! 
j 
Hence, this factors c1!ar1y weighs in favor of the State. 
Length and form of interrogati~n. 
Notwithstanding the!site of the questioning, custodial interrogation can 
occur in an individuai's holl).e based upon other factors. In Orozco v. Texas, 394 
U.S. 324 (1969), the SupremJ Court determined that an individual questioned 
I 
by four police officers at 4 a.µ,.. within his bedroom was in custody. The 
defendant was awakened atld questioned regarding incriminating facts 
surrounding a homicide, ankl police freely acknowledged that the circumstances 
were custodial. "From the toment he gave his name, according to the 
testimony of one of the offic~rs, [Orozco] was not free to go where he pleased 
but was 'under arrest."' Id. at 325. 
I 
I 
By way of contrast, ~e Utah Court of Appeals determined that an in-
home interrogation of a susipect was not custodial. In State v. Worthington, 970 
P.2d 714 (Ut. App 1998), thejcourt considered a case where police confronted 
the defendant with a box co1rtaining controlled substances. The box, which had 
the name "Scott" handwritten inside its lid, had been turned over to police by 
I 
the defendant's employer. Toe employer provided police with the defendant's 
contact information, detailirig that he was the only employee named Scott on 
shift during the period in wlhlch the box had been discovered. Id. at 715. An 
1 
officer made contact with the defendant's wife at their home and advised that 
the defendant was II the number one suspect." Id. She escorted the deputy to 
the living room couch, wherk the defendant was sleeping. The defendant was 
awakened and confronted ith the box. The Defendant was initially silent, but 
J 
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after the questions were repeated several times he acknowledged that he was 
I 
aware of the contents of the box. Id. 
In consideration of thLe facts, the court determined that the defendant 
was not in custody, emphas~ing that "his freedom of movement was not 
curtailed in any way." Id. atj716. "Although the 'focus' of an investigation may 
indeed have been on [the defendant] at the time of the interview ... , he hardly 
found himself in the custodial situation described by the Miranda Court as the 
basis for its holding." Id. at 717. · 
I 
The Court notes certain distinguishing facts between the present case 
and Worthington. First, no sf ggestion was made to the defendant in 
Worthington that he his cooperation in the interview was voluntary. This 
presents a contrast to the prisent case, where Tingey was repeatedly told in 
various ways that he was not under arrest, he was not going to be arrested, and 
t 
did not have to speak to police. Secondarily, the encounter in Worthington was 
described as being quite brief, as compared to the present case where Tingey 
was questioned for just overl one hour. 
I 
l 
The Court also obserJes several parallel circumstances between the case 
at hand and Worthington: (1) the defendant was questioned in his home directly 
after having been awakened by police; (2) the def end ant was the sole focus of 
the investigation, and (3) th~ defendant's freedom of movement was not 
restricted in the interview setting. This restraint on his movement is 
meaningful, and has been cited as a relevant factor in other Miranda cases. For 
example, in U.S. v. Craghead,:539 F.3d 1073 (9th Cir. 2008), an in-home 
interrogation was held to be custodial, in part due to the defendant's restricted 
movement: 
Craighead was not han cuffed or physically restrained. Howeve:i;-, he 
was escorted to a back s orage room and the door was closed behind 
him. Craighead testified.!that Detective Englander appeared to him to 
be leaning with his backito the door in such a way as to block 
Craighead's exit from the room. Detective Englander wore a flack jacket 
or "raid vest," and was fisibly armed. Detective Englander did not 
participate in the interrq~ation by asking questions; he stood silent with 
his back to the door fa1g the suspect. Craighead testified that he did 
not feel he had the freedpm to leave the storage room because, in order 
! 
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to get to the room1s only; door, he "would have either had to have 
moved the police detective or asked him to move." While perhaps not 
everyone in this circumJtance would have felt restrained, it was 
certainly objectively rear' onable for Craighead to believe he was under 
guard. 
I 
l 
Id. at 1086. l 
In the present case, T¥1gey' s freedom of movement was never confined 
or restricted. He was in the !spare bedroom of his own home, and the door was 
left open throughout the int~rview. No person or other obstacle blocked his 
exit from the room. Indeed,! Tingey did, in fact, leave the room shortly after the 
interview commenced, less lhan six minutes into the recording. This was a 
crucial point in the intervie+, because Tingey had not yet admitted to 
possessing anything beyonq pornography that was "gross." He had made no 
acknowledgment to possessing any materials depicting a minor. Just before 
leaving the room, O'Hara stressed to him that he was not under arrest, and that 
"you can do or say what yo~ want." Tingey then left the room and said 
goodbye to his wife before she went to work. This presented the perfect 
opportunity for Tingey to tebunate the interview, had he wished to. He had 
been given a ''break" from ilie interview setting and was no longer in the 
immediate presence of O'H4ra or Burr or under their influence. He could have 
returned to the doorway, in~icated he didn't have anything he wished to say, 
I 
and the encounter would have been terminated without any significant 
admissions having been made. However, once his wife left, Tingey returned to 
the spare bedroom of his 0$ accord and immediately commenced responding 
the O'Hara' s questions-whirf included offering the admissi~n that he had used 
the search term "Lolita." 
In summary, the lengpt of the interview here was of sufficient duration 
that it must be a point in the~ Defendant's column. However, other facts weigh 
strongly in favor of the Stat~. · The form of the interview itself does not appear 
to have been custodial in character. Tingey' s freedom of movement was not 
curtailed, and he was permitted to get up and leave the room at one point, 
being told as he left that "it'~ not like you're under arrest or anything. You can 
do and say what you want."i This is quite contrary to what one might expect in 
the context of "formal arresti." Moreover, the doorway to the room was never 
obstructed and Tingey was lold no fewer than four times that his participation. 
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was voluntary. Specifically, !Police instructed Tingey as follows: (1) at 2:50 on 
the recording, "you don't h11ve to" talk to police; (2) at 5:30 on the recording, 
"it's not like you're under at'Fest. You can do and say what you want; (3) at 
31:30 on the recording, "youf re not under arrest. This is an investigation"; and 
(4) at 52:00 on the recording,j"one of the options I've already decided not to do . 
. . I could take you to jail rig~t now .... [but] you're not under arrest." 
I 
Hence, based upon ,~e totality of the circumstances this factor weighs in 
favor of the State. 
Focus on the accused. I 
As noted supra, Tingey was the sole focus of the investigation. While 
officers may have had some initial questions regarding the identity of the 
individual who was downlof ding suspect material at the Defendant's address, 
once the interview commenced and Tingey acknowledges that he was 
downloading pornography, it appears that officers quickly conclude that 
Tingey is their suspect. LessL than two minutes into the recording, O'Hara 
confronts Tingey with the bE11ief that he is responsible for multiple downloads, 
and Burr follows with the thµtly-veiled threat that potential charges could be 
extremely destructive to Tingey. The focus on Tingey as the perpetrator was 
therefore quite clear within the first few minutes of the h1.terview. 
I 
Hence, this factor clea[rly weighs in favor of Tingey. 
l 
. Indicia of arrest. I 
i 
In considering indicia1of arrest, "we generally look to whether handcuffs, 
drawn guns, locked doors, tpreats, or coercion are present." State v. Levin, 2006 
UT 50, <j{39; 144 P.3d 1096, 11;06-07 (Utah 2006). In the present case, there were 
little, if any, indicia of arrest.1 While some officers were uniformed, O'Hara and 
Burr, the only officers participating in the interview, were dressed in civilian 
attire. While all officers were armed, as one would expect on-duty police 
I 
officers to be, at no point did they display their weapons. Tingey was not 
handcuffed at any point. Thigey selected the location of the interview and 
i 
walked into the room of his 0wn accord. The door to the room was kept open 
throughout. Furthermore, aJ has been noted previously, officers refrained from 
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physically restraining Tingey in any way and he was permitted to leave the 
l 
interview to say goodbye to jhls wife. 
I 
There were occasion'1ly undertones during the course of the interview 
where officers used various F1terview techniques in order to encourage a 
confession from Tingey. For example, both officers at times suggested to 
. I 
Tingey that police already hr d built a significant case against him, presumably 
to make Tingey feel that an~ resistence from him would be futile. At other 
times, both officers played upon Tingey' s religious beliefs, intimating that he 
should take responsibility £9r his actions in order to be forgiven. While this 
Court disapproves of some 0£ these techniques, particularly the latter, the 
overall tone of the intervieJ:·was calm and conversational, and the fact remains 
that even in the face of thes~ suggestions by police, Tingey maintained 
throughout the interview th~t his downloads of underage pornography were 
accidental. It does not appe~ that police were able to pry a full confession from 
Tingey. Finally, at several ppints police did discuss with Tingey the potential 
penalties involved. Howevdr, this topic was repeatedly raised by the 
Defendant, not by police. ~us, it does not appear that officers threatened 
Tingey with prison should 1e fail to cooperate. 
In summary, at the b~ginning of the interview, O'Hara instructed Tingey 
that there were two approaches which Tingey could take: "acceptance" or he 
could "stonewall." Tingey -4-as repeatedly advised by police that his · 
participation was voluntary) and that he was not going to be arrested. While 
police clearly encouraged Tingey to take the "acceptance" route and fully 
confess to intentionally do+ioading the suspect images, Tingey appears to 
have opted to "stonewall." True to their word, police did not arrest him. 
i 
Hence, based upon ttje totality of the circumstances this factor weighs in 
favor of the State. ; 
CONCLUSION 
In weighing the totalicy of the circumstances, the Court concludes that 
the circumstances presentedjdo not rise to.the level of custodial interrogation. 
While the Defendant was ahµost immediately focused on as the suspect, the site 
of the interview favored the Defendant, the length and form of the interview 
was not custodial in characttr, and there were minimal indicia of arrest. 
1 
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ORDER 
Based upon the foregring, the Defendant's motion to suppress is 
DENIED. 
i 
SO ORDERED. I 
This Ruling shall stan~ as the Order of the Court. Pursuant to Rule 7, no 
further order is required. I 
DATED this .~ day of January, 2013. 
I 
! 
i 
! 
I 
BY THE COURT: 
A certificate of mailing is ot the following page. 
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2 
3 
(February 15, 2011 - Interview of Mark Tingey) 
P R O C E E D I N G S 
(Start File 001_A_001_1J224 (2)_2011_02_15_01.) 
MR. TINGEY: (Inaudible.) And, yeah, I have 
4 an old laptop that, yeah, it's. 
5 
6 
7 
8 
9 
10 
friends 
INTERVIEWER: 
MR. TINGEY: 
over. 
INTERVIEWER: 
MR. TINGEY: 
INTERVIEWER: 
Broke? 
Broken and. We've had a lot of 
Okay. 
I - -
Well, tell me about downloading 
11 music. What programs do you use to down load music? 
12 MR. TINGEY: I haven't downloaded music in a 
13 long time, but I've, I downloaded from FrostWire. 
14 INTERVIEWER: Okay. And which computer has 
15 your FrostWire on it? 
16 
17 actually 
18 
MR. TINGEY: My, my new laptop. But I 
INTERVIEWER: Is that this one or the one in 
19 the bedroom? 
20 
21 
22 
23 
24 
25 
I 
MR. TINGEY: It's the other one in the re, but 
actually uninstalled it. 
INTERVIEWER: When did you do that? 
MR. TINGEY: Like two days ago. 
INTERVIEWER: Okay. Why'd you uninstall 
MR. TINGEY: I uninstalled it because 
Kelly L. Wilburn, CSR, RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
1 downloaded -- I -- it's -- I was downloading an album 
2 and it was pornography. 
3 INTERVIEWER: Okay. What type of pornography 
4 was it? 
5 MR. TINGEY: It said it was like, I don't 
6 know. I opened it up and it was, it was gross. It 
7 was. 
8 
9 
INTERVIEWER: Okay. 
MR. TINGEY: I heard voices and then I just 
10 turned it off. I didn't actually really watch it. 
11 
12 that? 
13 
14 
15 
16 
17 
18 weekend. 
19 
INTERVIEWER: Okay. When did you download 
MR. TINGEY: Um. 
INTERVIEWER: Was that Sunday, or before, or? 
MR. TINGEY: I don·t remember, actually. 
INTERVIEWER: Okay. 
MR. TINGEY: It was probably over the 
INTERVIEWER: Well, do you go by Mark or, or 
20 what do you go by? 
21 
22 
MR. TINGEY: My name is Mark, yeah. 
INTERVIEWER: Okay. Well, some people go by 
23 middle names and stuff like that. 
24 
25 
MR. TINGEY: Yeah. 
INTERVIEWER: Mark, we wouldn't be here if 
Kelly L. Wilburn, CSR, RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
1 there was just one video. 
2 
3 
MR. TINGEY: Okay. 
INTERVIEWER: And you know that. Okay? 
4 There's significantly more than one video that you've 
5 been downloading through FrostWire, isn't there? 
6 
7 
8 
9 
sec. 
face 
INTERVIEWER: Mark, look at me for just a 
MR. TINGEY: Okay. 
INTERVIEWER: The way to save yourself and 
right now is to be absolutely up front. 
MR. TINGEY: Okay. 
INTERVIEWER: Do you understand me? 
MR. TINGEY: Yeah. 
10 
11 
12 
13 
14 INTERVIEWER: Okay. People screw up all the 
15 time. It's owning up to them. Let's get this thing 
16 trait -- straightened out. Let's get you on the path 
17 of getting things corrected. And so you need to be 
18 absolutely honest with him, okay? 
19 
20 
MR. TINGEY: Okay. 
INTERVIEWER: Because we have the ability 
21 right now to destroy everything that's going on in 
22 your life. 
23 
24 
MR. TINGEY: Okay. 
INTERVIEWER: But a lot of it's gonna be 
25 based on how cooperative you are. 
Kelly L. Wilburn, CSR, RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
1 INTERVIEWER: You know, I deal with a lot of 
2 people on this. This is what I do exclusively. And I 
3 appreciate you being willing to talk to us because, 
4 you know, you don't have to. But when I do these 
5 interviews with people and we do these search 
6 warrants, by the time we get here we've got 
7 everything. 
MR. TINGEY: (Inaudible.) 8 
9 INTERVIEWER: I've been online connected to 
10 you for months through a different IP address. 
MR. TINGEY: For months? 11 
12 INTERVIEWER: Yeah. They're bringing in my 
13 laptop and I can give you dates and IP addresses of 
14 when it connects -- when I've connected to you, okay? 
15 And --
16 
17 that. 
18 
MR. TINGEY: I'm, I'm really confused by 
INTERVIEWER: It's periodic. It's been, 
19 well, January, a little bit into December, and 
20 February. Is the dates that are on -- from memory. I 
21 know January and February. 
22 
23 
24 
MR. TINGEY: Huh. 
INTERVIEWER: And I think there was one hit 
in December. But the stuff that we do, I -- it --
25 there's no doubt on it. 
Kelly L. Wilburn, CSR, RPR 
DepomaxMerit 
s 
1 
2 
(February 15, 2011 - Interview of Mark Tingey) 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? Now, there's two ways to 
3 approach this. And I've dealt with people who, who've 
4 handled it both ways. 
MR. TINGEY: Okay. 5 
6 INTERVIEWER: There are the people that go, 
7 You know, I've got a little bit of a problem. And all 
8 the way through the system the people that accept that 
9 they've got an issue, they're, they•re treated well. 
10 I mean, because the system isn't there to screw people 
11 over, it's to help people get the help that they need. 
12 And if you've got a problem with pornography 
13 or liking different things, that's something that 
14 acknowledgment people work with. The people that want 
15 to stonewall everything and, I mean, we've got the 
16 search warrant. I gave a copy to your wife. We take 
17 the computers. We pull everything that's on them. 
18 SPEAKER UNKNOWN: This young lady needs to go 
19 
20 
21 
22 
23 
24 
25 
to work. 
how you 
MR. TINGEY: You're letting her go? 
INTERVIEWER: Yeah. 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? So it's. 
want to - -
MR. TINGEY: Um. 
Kelly L. Wilburn, CSR, RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
1 
2 
INTERVIEWER: -- deal with it. 
MR. TINGEY: Okay. So what, what are our 
3 options, though? Um, I --
4 
5 
6 did have 
7 
8 
INTERVIEWER: Look 
MR. TINGEY: So there are a couple things I 
INTERVIEWER: Okay. 
MR. TINGEY: -- that -- or actually I, I did 
9 download them on accident. I was attempting to 
10 download an IRP, but I got some other stuff. 
11 INTERVIEWER: Okay. What type of search 
12 terms did you use? 
13 SPEAKER UNKNOWN: She's gonna come and get 
14 some socks in here. 
15 
16 
17 
18 
19 
20 
21 
MR. TINGEY: Okay. Hi Angie. 
ANG! E: Hi . 
MR. TINGEY: I'll talk to you --
SPEAKER UNKNOWN: (Inaudible.) 
MR. TINGEY: -- when I'm done. 
SPEAKER UNKNOWN: (Inaudible.) 
INTERVIEWER: What type of search words would 
22 you put in? 
23 
24 is gone? 
25 
MR. TINGEY: Okay, can we wait till my wife 
INTERVIEWER: Yeah, I thought she walked out. 
7 
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1 Is she coming back in? 
2 
3 
4 She's --
5 
MR. TINGEY: Hey, Angie? 
SPEAKER UNKNOWN: She's going to work. 
SPEAKER UNKNOWN: No, she's going to work. 
6 She's getting her socks so she can leave. 
7 
8 
9 
MR. TINGEY: Is she gone, or where is she? 
SPEAKER UNKNOWN: She's putting her shoes on. 
SPEAKER UNKNOWN: She's just putting her 
10 shoes on right now. 
11 
12 
13 
14 
15 there. 
MR. TINGEY: Okay. 
INTERVIEWER: Start with the one in there. 
SPEAKER UNKNOWN: Huh? 
INTERVIEWER: Start with the computer in 
SPEAKER UNKNOWN: Well, do you want her to 16 
17 
18 
come say goodbye? 
INTERVIEWER: That's up to them. I mean, 
19 they -- it's not like you're under arrest or anything. 
20 You can do and say what you want. 
21 
22 
23 there. 
24 
25 
(Pause.) 
INTERVIEWER: Jeff, start with the one in 
J E F F : Wh e re ? 
INTERVIEWER: In there. (Inaudible.) 
Kelly L. Wilburn. CSR, RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
JEFF: Okay. 
INTERVIEWER: So that one right there. 
JEFF : Wh i ch one? 
INTERVIEWER: Is there more than the one 
5 right in here on the floor? 
6 
7 
8 
9 
10 
11 
12 
13 
14 
SPEAKER UNKNOWN: The one on the floor here. 
SPEAKER UNKNOWN: Yeah, right there. 
SPEAKER UNKNOWN: Okay. 
JEFF: Start with this one right here? 
MR. TINGEY: No. 
JEFF: Or the one in the bedroom? 
INTERVIEWER: The one in the bedroom. 
SPEAKER UNKNOWN: Okay. 
INTERVIEWER: So what type of search terms 
15 would you use to, to (inaudible)? 
16 
17 
18 
19 
"Lolita. 11 
MR. TINGEY: For porn I use the term 
INTERVIEWER: Lolita? Okay. L-o-1-i-t-a? 
MR. TINGEY: Yeah. I think that just means 
20 like 18 year olds. 
21 
22 
23 
24 
25 
INTERVIEWER: Okay. 
MR. TINGEY: And. 
INTERVIEWER: Um. 
SPEAKER UNKNOWN: (Inaudible) password. 
MR. TINGEY: You need my password, or? 
Kelly L. Wilburn, CSR, RPR 
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1 INTERVIEWER: Yeah, let me -- you got a note 
2 pad? ~ 
3 
4 
(Multiple speakers that are inaudible.) 
INTERVIEWER: Do you want to take notes on 
5 that? I've got a pen here. 
6 
7 
SPEAKER UNKNOWN: Thank you. 
INTERVIEWER: Thank you. You want to write 
8 down login and password for me? The stuff that we use 
9 can bypass, but it's easier -- is the computer on 
10 right now? 
11 
12 
13 
MR. TINGEY: Yeah. 
INTERVIEWER: Okay. 
MR. TINGEY: It's just right there next to 
14 the bed. 
15 INTERVIEWER: Mark, let me tell you that this 
16 is the best way. 
INTERVIEWER: Is that an oh or a zero? 
MR. TINGEY: Yeah, it's a zero. 
INTERVIEWER: Zero? 
17 
18 
19 
20 INTERVIEWER: We, we really want to work with 
21 you and get (inaudible), okay? 
22 
23 
MR. TINGEY: So what, um. 
INTERVIEWER: Jeff? 
24 MR. TINGEY: I don't even think I really have 
25 any in possession. I don't, I mean, there's like four 
Kelly L. Wilburn, CSR, RPR 
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(February 15. 2011 - Interview of Mark Tingey) 
1 or five videos that are still on there, but I don't 
2 think they're child pornography. I think I deleted 
3 all that. 
4 
5 
INTERVIEWER: Okay. 
MR. TINGEY: I, I don't -- I never did 
6 anything intentionally. I, I mean like I, in the heat 
7 of the moment I may have given them a search team 
8 that, you know? 
9 
10 
11 
12 
INTERVIEWER: Like what? 
MR. TINGEY: Um, I think I used "underage" --
INTERVIEWER: Okay. 
MR. TINGEY: -- once, but. I mean, I was 
13 thinking that would be more like where they dress them 
14 up like they're younger, but actually it's not 
15 
16 
17 
illegal. 
INTERVIEWER: Okay. 
MR. TINGEY: But there was one or two that 
18 came up that were just vile. They were under age. 
19 INTERVIEWER: Okay. Which are the ones that 
20 you recall being definitely under age? Describe them 
21 to me, because I've seen them all. 
22 MR. TINGEY: I, I got one that was under age 
23 that I really remember. There was a bunch that had 
24 names that were underage and. Those were pretty 
25 nasty, but they were definitely legal. But it was 
Kelly L. Wilburn, CSR. RPR 
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1 just a little girl who was just tied up, and it was 
2 terrible. 
3 
4 
5 
6 
7 
8 
the 
INTERVIEWER: 
little girl was? 
MR. TINGEY: 
INTERVIEWER: 
MR. TINGEY: 
INTERVIEWER: 
Okay. How old would you say 
Twelve. 
Twelve? Okay. 
Thirteen. 
All right. And what, what 
9 prompted you on Sunday to get rid of it? You said you 
10 got -- you deleted it all a couple days ago. 
11 MR. TINGEY: Oh, um, no, I just felt I 
12 don't know, I didn't -- like I said, I only have the 
13 one thing that I downloaded and that actually was --
14 but I was just like, Oh my gosh, this is so terrible. 
15 And I deleted it. 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
INTERVIEWER: Okay. 
SPEAKER UNKNOWN: Have you seen my keys? 
MR. TINGEY: Um, I haven't. Oh, I have. 
SPEAKER UNKNOWN: Oh. 
MR. TINGEY: There they are. 
SPEAKER UNKNOWN: Oh yeah, you have them. 
MR. TINGEY: Okay. 
SPEAKER UNKNOWN: I forgot you had them. 
MR. TINGEY: See you. 
SPEAKER UNKNOWN: Okay. 
Kelly L. Wilburn, CSR. RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
INTERVIEWER: What where would you store 1 
2 
3 
the files that you downloaded? Was there a separate 
subdirectory for it? Did you just store it in 
4 FrostWire's library? 
5 MR. TINGEY: I just stored it in FrostWire's 
6 library. 
7 INTERVIEWER: Okay. Have you used any other 
8 peer-to-peer software 
9 
10 
MR. TINGEY: No. 
INTERVIEWER: besides FrostWire? Okay. 
11 When did you start downloading pornography on it? 
12 
13 
MR. TINGEY: Um, I don't know. My, my friend 
told me about it probably in January. And then he 
14 installed it for me. And that was it. And then I 
15 used it in January once. And then I used it like a 
16 week or two ago. 
17 INTERVIEWER: Okay. How many -- would you 
18 just look for videos, or photos, or both, or what 
19 would you look for? 
20 
21 
22 
23 
24 
25 
MR. TINGEY: I just used it for videos. 
INTERVIEWER: Videos? 
MR. TINGEY: But I didn't. .. 
INTERVIEWER: Okay. How many videos would 
you say were definitely or might be underage in your 
opinion? 
Kelly L. Wilburn, CSR, RPR 
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(February 15, 2011 - Interview of Mark Tingey) 
MR. TINGEY: One. 
INTERVIEWER: Okay. 
MR. TINGEY: There was definitely just one 
4 that was under age. It was a girl on a webcam. And I 
5 don't even think I let that one finish downloading. 
6 INTERVIEWER: Okay. Let me grab my laptop 
7 real quick and we'll, we'll talk a little bit about 
8 what I downloaded. 
MR. TINGEY: Okay. 
INTERVIEWER: I need my laptop (inaudible.) 
(The speakers are inaudible.) 
MR. TINGEY: I don't think I got very much. 
(Inaudible.) 
9 
10 
11 
12 
13 
14 INTERVIEWER: Okay. What would you do with 
15 your settings on FrostWire? 
16 MR. TINGEY: Um, what are the settings on 
17 FrostWire? I --
18 INTERVIEWER: Well, you can adjust your 
19 speeds for uploads and downloads. You can set certain 
20 files to be shared, to not be shared. 
21 
22 so. 
23 
24 
25 
MR. TINGEY: I didn't do anything with it, 
INTERVIEWER: You just took the defaults? 
MR. TINGEY: Yeah. 
So was anything that was downloading was also 
Kelly L. Wilburn, CSR, RPR 
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1 sharing? 
INTERVIEWER: Yes. 
MR. TINGEY: Okay. 
2 
3 
4 INTERVIEWER: We can talk about exact dates 
5 and files. 
MR. TINGEY: Yeah. 6 
7 INTERVIEWER: Because there were quite a few 
8 files, and several of them I recognize. And, you 
9 know, the titles are pretty explicit as to what they 
10 are. 
11 
12 
MR. TINGEY: Okay. 
INTERVIEWER: So here's the thing. When I 
13 talk to people who've done this most of them, like you 
14 said, got into it initially accidentally. They were 
15 looking for one thing, got that. And that's why we 
16 don't do search warrants on one file, because that can 
17 be an accidental thing. 
18 But the people who continue to download it 
19 after that, you know acknowledging that, Okay, I 
20 like looking at them a little bit younger, I was 
21 searching for that type of thing -- is part of 
22 acknowledging that, that there's a little bit of an 
issue there. 23 
24 
25 
And like I said, all the way through the 
system, watching the way it works, people get treated 
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1 two different ways. The ones who acknowledge, Look, 
2 I 1 ve got a problem, I want some help for it, those are 
3 the ones that they look more at helping. 
4 The ones who, who dig in their heels and, No, 
5 I don't have a problem. This wasn't -- this-isn't-my-
6 fault type of thing. Well, those people aren't 
7 looking for help, right? I mean, that's 
8 MR. TINGEY: Yeah, um, well, at the, at the 
9 same time, um, I, I was bulk downloading. 
10 INTERVIEWER: You have to click each 
11 individual file to download. 
12 MR. TINGEY: Not where you just kinda go 
13 down. I'm certain it'll show on my incompletes. I 
14 mean, I have like 70 incompletes. But I do see what 
15 you 1 re saying. I agree with what you 1 re saying. And 
16 I want to be as helpful as possible. 
17 Even if there's a way to just look at which 
18 ones were watched on my computer you'll see that only 
19 one or two --
20 
21 
22 
INTERVIEWER: Well --
MR. TINGEY: -- were even started. 
INTERVIEWER: Did you delete the library file 
23 for it and all of those files, or did you just delete 
24 the, the FrostWire program? 
25 MR. TINGEY: I'm not super computer savvy. 
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The FrostWire program is still on, um. 
INTERVIEWER: Oh, I thought you said you 
removed it a couple days ago. 
MR. TINGEY: No, I said that the second it 
5 downloaded it and I saw what it was, I deleted it. 
INTERVIEWER: Oh, okay. 6 
7 MR. TINGEY: I mean, I think I have like five 
8 or six titles right now -- I'll show you exactly where 
9 they are -- that say they have -- that are dirty 
10 names, like that say they're like fork two girls 
(phonetic) or whatever, but it's like black people. 
INTERVIEWER: Okay. 
11 
12 
13 MR. TINGEY: And Asians. And they're all 20 
14 or 30, and they're adults. 
15 INTERVIEWER: See, and that·s, that's one of 
16 the things is the investigators that do what I do? 
17 There are detectives all over the world. There 1 s a 
18 whole, whole group of them. I mean the federal --
19 FBI's got a whole branch dedicated to just doing this 
20 stuff. 
21 Most of the states have got task force teams 
22 like the one I work with that do just this stuff. And 
23 part of it is we·ve identified known child 
24 pornography. In a lot of cases we've identified who 
25 the kids actually were. 
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MR. TINGEY: Oh, that's kind of depressing. 
INTERVIEWER: And with those in our database 
3 those images are logged differently than ones that are 
4 suspected. And when detectives go and do search 
5 warrants like this and we search through people's 
6 computers, when we find new images and videos we put 
7 them into that database. 
8 And we look at them and go, you know, This is 
9 actually an adult one. This is actually a child one. 
This one we know who the victim is. 
area. 
MR. TINGEY: Okay. 
These are gray 
INTERVIEWER: Could be,. may not be. 
MR. TINGEY: Now, so --
10 
11 
12 
13 
14 
15 INTERVIEWER: So when we do that we actually 
16 know --
17 MR. TINGEY: There was one or two that were 
18 intentionally downloaded. 
INTERVIEWER: Okay. 19 
20 MR. TINGEY: And this is complete disclosure. 
21 One or two that were intentionally downloaded kind of 
22 
23 
in the heat of the moment. I saw what they were. I 
felt so awful about it I deleted it. 
24 Last week -- this -- that was a while ago. 
25 Last week -- last Sunday, or Saturday, or whatever it 
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1 was -- one of them was accidentally downloaded. And 
2 that was, I think that was the one where the girl was 
3 tied up. And it just, like it made me cry. I deleted 
4 that. 
5 And I don't believe, anyway, I have any in my 
6 possession. If I have any in my possession it's 
7 because I was, um, trying to -- I just stopped it and 
8 didn't think it was worth. I probably have like seven 
9 or eight partials --
10 
11 
INTERVIEWER: Okay. 
MR. TINGEY: on there on the incomplete 
12 because like I said, I'd just go through and click on 
13 it when I typed in 11 porn. 11 About half of them on 
14 there have something in its name that says it is. 
15 
16 
INTERVIEWER: Okay. 
MR. TINGEY: But the actual file, um, 
17 probably isn't. 
18 INTERVIEWER: Okay. How much -- how many of 
19 the -- how many pornographic of any sort files do you 
20 think you've got on there? 
21 
22 
23 
24 
25 
MR. TINGEY: Five. 
INTERVIEWER: Okay. 
MR. TINGEY: Maybe six. 
INTERVIEWER: So the five or six, can you 
describe what, what you've still got on there? 
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1 MR. TINGEY: Not really, because I think I've 
2 only actually watched two. I have one called like 
3 
4 
5 
6 
7 
"Onion Booty." It's 
uh. Oh, what i S it? 
INTERVIEWER: 
MR. TINGEY: 
it? Uh, "Two Ghetto 
two black girls. One that has, 
Do you have your file here? 
One that has, um. Oh, what i 5 
Gaggers" file, just black girls. 
8 I think that's about it. I think there might be a 
9 German file. But I think that I -- I think that's all 
10 I have. 
11 
12 
And if there is any single file on there that 
is of that nature it's because it was I didn't 
13 delete it, I just hit cancel. And -- because I did 
14 feel so awful. 
INTERVIEWER: Okay. 15 
16 MR. TINGEY: And I think the fact that I do 
17 have those other files but not like any of that other, 
18 I mean, it's -- the MO of a child pornographer is to 
19 keep a lot. 
20 INTERVIEWER: Well, okay. Going by, by 
21 dates, double checking it here, what you said before 
22 is right. I've got January 28th, January 29th, 
23 February 8th, February 11th, February 12th. 
24 
25 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? 
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MR. TINGEY: And fact that --
INTERVIEWER: Does that sound about right? 
MR. TINGEY: And the January, that actually 
4 may have been my friend. He stayed over while my wife 
5 was in Michigan. 
6 
7 
INTERVIEWER: Okay. 
MR. TINGEY: So. But I, I did like I said. 
8 I didn't get maybe one or two files then, but that was 
9 like. 
INTERVIEWER: Tell me about last Friday. 10 
11 MR. TINGEY: Last Friday I was home alone. I 
12 was bored. And I just got on and I typed in "porn," 
13 and I just started clicking. I probably start --
14 initialized a download of maybe 30 or 40 files. 
15 
16 
At one point I typed in ''underage.,, And the 
reason I typed in "under age 11 is because, um, you know, 
17 like -- well, this is probably the first time I 1 ve 
18 looked at porn in like a long time. Like a year. 
SPEAKER UNKNOWN: Really? 
SPEAKER UNKNOWN: What's that? 
SPEAKER UNKNOWN: (Inaudible.) 
19 
20 
21 
22 MR. TINGEY: But anyway, that 1 s not relevant 
23 or important at all to the case. What is important is 
24 that there's a guy out there named Max Hardcore that, 
25 um, I mean, I watched when I was maybe like -- when I 
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1 was younger. 
2 
3 
INTERVIEWER: Uh-huh. 
MR. TINGEY: Anyway, and his MO is that 
4 they're like schoolgirls. And so. 
5 INTERVIEWER: Okay. And what, what thing is 
6 he on? Is he on -- do you find his videos on 
7 FrostWire, is he someone you know personally, is he 
8 someone this Max Hardcore guy, how do you know him? 
9 MR. TINGEY: He's a, he's a millionaire 
10 pornographer. He makes pornography and --
11 
12 
INTERVIEWER: Okay. 
MR. TINGEY: -- produces it legally. His 
13 name is Max Hardcore. And that's the name of the 
14 brand. 
15 
16 
INTERVIEWER: Okay. 
MR. TINGEY: And so he was actually shut 
17 down for lewd indecency because in one of his videos a 
18 girl claimed she was 14. She was not. She was over 
19 18 and had signed a legal waiver. But unfortunately, 
20 you know, they decided to put that in there. 
INTERVIEWER: Okay. 21 
22 MR. TINGEY: But, so it's petite young women 
23 who look like they're 14 or 15, or sometimes even 
24 younger. So that's cal led "Max Hardcore. 11 And that 
25 was what I was really going for. And he uses the tag 
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1 lines "underage,'' "Lolita," and so on. But ... 
2 INTERVIEWER: So where did you first start 
3 finding his videos? 
4 
5 
MR. TINGEY: On the Internet. 
INTERVIEWER: Okay. 
6 MR. TINGEY: Um, unfortunately -- well, 
7 fortunately, I guess. Like I said, I guess it's 
8 ha, yeah. I broke my elbow, so we hadn't been 
9 physical in a long time so I got bored. But because 
10 BYU's Internet filters are so stringent -- which is a 
11 good thing --
12 
13 
INTERVIEWER: Uh-huh. 
MR. TINGEY: -- I couldn't access any of 
14 that, which is why my friend told me about FrostWire. 
15 Which is why I got on FrostWire looking for something 
16 like that. 
17 INTERVIEWER: Okay. Your friend that showed 
18 you this, the -- was he showing you how to find just 
19 regular porn? Do you know if he likes younger porn 
20 too? What -- how did you guys have that discussion? 
21 MR. TINGEY: Well, that implies that I really 
22 1 i ke young porn and I, I don· t like child pornography. 
23 Since this is being recorded I want that to be on 
24 file. 
25 INTERVIEWER: Okay. But, I mean, you talked 
23 
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1 about, with him, pornography or what 
2 
3 
MR. TINGEY: I, I talked to him -- I just 
said, You know, I just want something to spice up, you 
4 know, my love life. Because like she's been really 
5 
6 
7 
8 
sick and I broke my elbow, so. 
INTERVIEWER: Okay. 
MR. TINGEY: And he said, Well, just install 
it and type in, you know, "porn," and then just use 
9 search terms to narrow down what you like. 
10 
11 
12 
13 
INTERVIEWER: Okay. 
MR. TINGEY: So I did that. Typed it in, put 
it in. Um, yeah. 
INTERVIEWER: Okay. So let me ask you if 
14 some of these titles sound familiar to you. "Underage 
15 Tech King, Drunk Bengalor Girls, 14 Underage, 
16 12 Underage"? 
17 MR. TINGEY: Um, "Drunk Bengalor Girls" does, 
18 but that doesn't say it's underage at all. 
19 
20 
21 
INTERVIEWER: Right. 
MR. TINGEY: I --
INTERVIEWER: No, I'm going through the list 
22 of what we saw. 
23 
24 
25 here. 
MR. TINGEY: Oh, okay. So, um. 
INTERVIEWER: I'm just reading down the list 
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1 MR. TINGEY: Okay. Yeah, go ahead and just 
2 read it off to me, yeah. 
3 
4 
5 G i r ls .. , 
6 
7 
INTERVIEWER: Do those names sound familiar? 
MR. TINGEY: Definitely "Drunken Bengalor 
INTERVIEWER: Okay. 
MR. TINGEY: Because I remember I tried to 
8 play it and it didn't do anything. 
9 INTERVIEWER: "Thirteen-Year-Old Brother 
10 Fucks 11-Year-Old Sister. Eleven-Year Old Sister Gets 
11 Come in Face. Kiddy, child, dog porn, Lolita." Does 
12 that title sound familiar? 
13 
14 
15 a bit. 
16 
17 
18 
19 
20 
MR. TINGEY: Um. 
INTERVIEWER: Because you have that one quite 
MR. TINGEY: Really? 
INTERVIEWER: Uh-huh. 
MR. TINGEY: Did I keep hitting it, or what? 
INTERVIEWER: Multiple days. 
MR. TINGEY: Oh. Okay. Well, I don't 
21 remember ever seeing that. Um. 
22 
23 
24 
25 
INTERVIEWER: You don•t 
MR. TINGEY: I just --
INTERVIEWER: You don't remember --
MR. TINGEY: I don't remember seeing the 
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1 files butl um, I remember -- like the title! yes, but 
2 
3 
the file! no. 
INTERVIEWER: So you don't remember a video 
4 that's being shot of a g -- kid sitting there 
5 masturbating. Two, two girls in their early teens 
6 sitting there. The two girls start to kiss! and he 
7 ejaculates on her face. You don't remember that 
8 video? 
9 
10 
11 
12 
13 
MR. TINGEY: Huh-uh. I have seen that, yes. 
INTERVIEWER: Okay. 
MR. TINGEY: Okay. 
INTERVIEWER: When did you see that one? 
MR. TINGEY: I don't know. Um, I thought 
14 they were like 18 though. No, I did. 
15 
16 
17 
INTERVIEWER: Come on. 
MR. TINGEY: No, seriously. 
INTERVIEWER: I mean, looking at those two 
18 girls you think they're 18? 
19 
20 
21 
22 
MR. TINGEY: I think so, yeah. But, um. 
INTERVIEWER: And the title where it says 
MR. TINGEY: So I did see that one. 
INTERVIEWER: -- 13 year old and 11 year olds 
23 doesn't seem to convince you that they might be 
24 
25 
younger than 18? 
MR. TINGEY: Um, FrostWire tends to just have 
26 
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1 extremely misleading names. 
2 INTERVIEWER: Okay. How about 11 Tiny Virgin 
3 Daughter at 13 Has Trouble Taking Her Father•s Cock"? 
4 MR. TINGEY: I don·t remember that one. 
5 What·s that one? 
6 
7 
INTERVIEWER: That one I haven 1 t watched yet. 
MR. TINGEY: I think that one, let•s see. 
8 Oh, I don·t know. I don·t think -- what is that one? 
9 INTERVIEWER: Okay. How about '1 Five-Year-Old 
10 Girl Raped by Daddy, preteen, child pornography, 
11 illegal, PTHC, taddo reggo baby shiv, KO quality, 
12 Lolita, child fucka." (Phonetics used.) Do you 
recall that title? 13 
14 MR. TINGEY: No~ what•s that one? That one 
15 just sounds bad. 
16 INTERVIEWER: Well, there•s two different 
17 options on it. 
18 MR. TINGEY: So. Um, I don't -- that one 
19 came up under Lolita. 
INTERVIEWER: Okay. 20 
21 
22 
MR. TINGEY: That is a search term. 
INTERVIEWER: Do you recall a video of a guy, 
23 obviously middle aged, he's got gray hair. There's a 
24 mattress in the floor of the living rooms, camera set 
25 up recording, and he's having sex with two different 
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1 girls in their early-to-mid teens --
MR. TINGEY: No. I actually 
INTERVIEWER: while they trade out? 
2 
3 
4 MR. TINGEY: No, I don't. Which I 1 m glad to 
5 say I don't. 
6 INTERVIEWER: Okay. The one with the -- from 
7 this title the one that's got a little girl three, 
8 four, five, laying on the bed either asleep or, or 
9 drugged. Adult male comes in, flips her around, oral 
10 sex. 
MR. TINGEY: No. 11 
12 INTERVIEWER: Starts rubbing, masturbates on 
13 her vagina? 
14 MR. TINGEY: No. 
15 INTERVIEWER: No? 
16 MR. TINGEY: I can honestly say no, I haven't 
17 seen that one, thank no, I haven't seen that one. 
18 The only ones I saw -- this will be easier. 
INTERVIEWER: Okay. 19 
20 MR. TINGEY: I'll just tell you the only ones 
21 I saw. Well, apparently it was that one because I 
22 thought that -- I honestly thought that one was --
23 
24 
25 
they were over age. I did. Um. 
INTERVIEWER: Okay. 
MR. TINGEY: I saw the girl, there's a 12 
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1 year old with her webcam. 
2 
3 
INTERVIEWER: Okay. 
MR. TINGEY: I saw that one. That was sad. 
4 But I didn't watch the whole thing. I just watched 
5 from like the first like minute where she was just 
6 looking at the webcam. So I didn't even see anything 
7 tasteless. 
8 
9 
INTERVIEWER: Okay. 
MR. TINGEY: And the other one was that 
10 picture of the girl tied up. 
INTERVIEWER: Okay. 11 
12 MR. TINGEY: So those are the two files that 
13 I watched. 
14 INTERVIEWER: Describe the picture of the 
15 girl tied up. 
16 
17 
MR. TINGEY: It's just --
INTERVIEWER: Because I know several 
18 different series. 
MR. TINGEY: It's just --19 
20 
21 
INTERVIEWER: What color is the rope on it? 
MR. TINGEY: I don't know. I didn't look 
22 that closely. 
INTERVIEWER: Okay. 23 
24 MR. TINGEY: All I saw was a little girl with 
25 her ankles tied to her thighs. 
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INTERVIEWER: Okay. 
MR. TINGEY: And that's all I remember. 
INTERVIEWER: Okay. And from what I 
remember, legs spread wide, ankles tied to thighs with 
5 yellow rope. Is that 
6 MR. TINGEY: You apparently know much more 
7 about it than I do. 
8 INTERVIEWER: Well, I've done a lot of these 
9 search words. 
10 
11 
12 
13 
MR. TINGEY: Okay. 
INTERVIEWER: And a lot of the same pictures 
show up all the time. 
MR. TINGEY: Yeah, I, I don't, I don't know, 
14 man. I, I didn't look at it that closely. It popped 
15 up and it made -- it reminded me of my niece. 
16 INTERVIEWER: What do you mean it reminded 
17 you of your niece? 
18 MR. TINGEY: Well, because it's just a little 
19 girl, and I love my niece. 
INTERVIEWER: Okay. 
MR. TINGEY: And -- but it's not like I'm 
sexually attracted to my niece. 
20 
21 
22 
23 INTERVIEWER: Well, I just wondered if, you 
24 know, sometimes when I hear things like that they've 
25 got a relative who had been victimized in a way and --
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MR. TINGEY: Oh. 
INTERVIEWER: that's what you meant --
MR. TINGEY: No. 
INTERVIEWER: by it, as opposed to just 
appearance. 
MR. TINGEY: No, this -- I, I really 
7 appreciate the fact that our State has a service. I 
8 really, really appreciate the fact that you're here 
9 today, because it means it works. 
10 
11 
INTERVIEWER: Uh-huh. 
MR. TINGEY: Um. I, however, do maintain 
12 this is accidental. And you'll find in my record on 
13 my library that I am not a child pornography habitual 
14 watcher or user. However, accidentally, or in two or 
15 three cases purposefully, but I -- how many files are 
16 there, really? I mean, because I down - - I tried to 
17 download a lot 
INTERVIEWER: Yeah. 
MR. TINGEY: - - because 
INTERVIEWER: Well --
18 
19 
20 
21 MR. TINGEY: the way it works is you never 
22 know how fast it's gonna go so I just go and I just 
23 click blocks. And then when it pops up I is when I 
24 first see, really, what I've downloaded. And I try 
25 to, as soon as it's done, get rid of anything that I 
31 
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1 find offensive. 
INTERVIEWER: Okay. 2 
3 MR. TINGEY: Which the fact is all of it is 
4 offensive. 
5 INTERVIEWER: Well, I mean, we've got 
6 "Eleven-Year-Old Girl Raped by Daddy." ''Ten-Year-Old 
7 Boy Doggy Fuck Eight-Year Old Sister." "Mom Waits to 
8 Rape Son." That one's adult. 
MR. TINGEY: Yeah. 9 
10 INTERVIEWER: "Fourteen-Year-Old Bitch Having 
11 First Orgasm." "Raven Reilly Teen 19 Year Old." 
12 That's adult. 
13 MR. TINGEY: See, if I have downloaded 
14 (inaudible - talking over one another.) 
15 INTERVIEWER: (Inaudible - talking over one 
16 another.) I mean, but do you see a pattern here with 
17 the search terms and what, what videos are being 
downloaded? 
MR. TINGEY: 
certain terms, yes. 
Um, I see that they all share 
But once again --
INTERVIEWER: What terms would those be? 
MR. TINGEY: 1'Lol ita 11 and "underage. 11 
INTERVIEWER: Okay. 
18 
19 
20 
21 
22 
23 
24 MR. TINGEY: But you'll see that that's, you 
25 know, I was looking for --
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1 INTERVIEWER: Well, here's the thing. Some 
2 of these titles don't have "Lolita." 
MR. TINGEY: Like which ones? 3 
4 INTERVIEWER: Well, that one does, but let's 
5 go ... That one doesn 1 t. Well, this one doesn't. 
6 
7 
8 
9 
MR. TINGEY: 11 Vi rgi n. 1' 
INTERVIEWER: Okay. 
MR. TINGEY: Or 11 small, 11 or 11 little. 11 
INTERVIEWER: That one doesn't. 
MR. TINGEY: "Pussy"? 10 
11 INTERVIEWER: Okay. So the -- those are all 
12 search terms that you used as well? 
13 MR. TINGEY: I looked for 11 pussy" or - - so 
14 and 17 though, it's --
15 
16 
INTERVIEWER: Okay. 
MR. TINGEY: When it's referring to 17 is 
17 that underage? Because --
INTERVIEWER: Yes. 
MR. TINGEY: Okay. 
18 
19 
20 INTERVIEWER: Although you'll see category is 
21 age difficult. It may or may not be. So that's -- we 
22 haven't identified who the person is. 
23 MR. TINGEY: Okay. So how many, how many 
24 files total does it have here? 
25 INTERVIEWER: Let's see. It has, on this 
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1 day, 17. 
2 MR. TINGEY: So if I could -- can I go get my 
3 computer, just bring it in and show you? 
4 
5 
INTERVIEWER: No. 
INTERVIEWER: It -- he 1 s running forensic 
6 software on it. 
7 MR. TINGEY: Okay. So you're just pulling up 
8 everything that's ever been on it? Okay. 
9 INTERVIEWER: Well, and what he -- this one 
10 is a preliminary one. 
MR. TINGEY: Okay. 11 
12 INTERVIEWER: We'll be taking the computer to 
13 the forensic lab as well and it'll pull up all the 
14 deleted. 
15 
16 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? So how many images 
17 that would you say are definitely underage on there 
18 that we're gonna find even amongst the deleted? 
19 MR. TINGEY: Um, I don't know. In the mass, 
20 uh, I really don't know. Is the thing. 
21 
22 
23 
24 
INTERVIEWER: Okay. 
MR. TINGEY: I don't think it's --
INTERVIEWER: Ballpark? 
MR. TINGEY: -- very much. A ball park? 
25 Maybe ten. 
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INTERVIEWER: Okay. 
MR. TINGEY: Probably less. 
INTERVIEWER: Okay. How many do you think 
4 might be underage? 
5 MR. TINGEY: Well, if that one -- like for 
6 example that one I thought was over age, but. Um, 
7 potentially 15. As much as 15. 
8 INTERVIEWER: Fifteen different from the ones 
9 that --
10 
11 
12 
13 
MR. TINGEY: No. 
INTERVIEWER: (inaudible) the 10? 
MR. TINGEY: Fifteen total. 
INTERVIEWER: Okay. 
14 MR. TINGEY: I, I really am not a habitual 
15 user, and I wish I could just show you. Because I 
16 really· feel like this is a, a very large 
17 misunderstanding because it's not like I am trying to 
18 rape little children. 
19 INTERVIEWER: No. And no one's accusing you 
20 of, of doing anything like that. But the thing is 
21 MR. TINGEY: But what is the statute for, for 
22 
23 
having ten underage videos? 
INTERVIEWER: Well, it depends on whether 
24 you're talking the state one or the federal one. 
25 MR. TINGEY: Well, what are they? 
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INTERVIEWER: Pretty much anything under 18 
is, is illegal. And it 1 s just how it's viewed from 
that point. 
MR. TINGEY: Well, I. I just want to know 
5 what the punishment is. What, what's gonna happen to 
6 me? 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
INTERVIEWER: Well. 
MR. TINGEY: Am I going to - -
INTERVIEWER: We're gonna continue to 
investigate, because right - - like I said, you' re 
under arrest. 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Okay? This is an 
investigation. 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? I've got my partner 
not 
in 
17 the, the other room taking a look at that laptop. Has 
18 there been anything on this one? 
19 
20 
21 sort --
22 
23 
24 type --
25 
MR. TINGEY: No. Or that one. 
INTERVIEWER: No peer-to-peer software of any 
MR. TINGEY: Nothing. 
INTERVIEWER: -- browsing pornography of any 
MR. TINGEY: No. 
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1 INTERVIEWER: on either of these? Okay. 
2 Have you stored it to any other --
3 
4 
MR. TINGEY: No. 
INTERVIEWER: externals, you know, 
5 portable hard drive, flash drive, anything? 
6 
7 
8 
MR. TINGEY: I have not. 
INTERVIEWER: Okay. Taken any pictures? 
MR. TINGEY: No. No. Um, I have not. 
9 Really it's just that one, that one computer. 
10 
11 online? 
12 
13 
INTERVIEWER: _Okay. Chatted with anybody 
MR. TINGEY: No, no. God no. No. 
INTERVIEWER: Used anything -- any other type 
14 of software, you know, there's chat boards, Gigatribe, 
15 stuff like this where you can -- it's more chat room 
16 type of thing but you can trade files on? 
17 
18 
19 
20 
MR. TINGEY: No. 
INTERVIEWER: No? 
MR. TINGEY: I haven't. 
INTERVIEWER: Okay. The only thing you've 
21 used is that FrostWire? 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Okay. 
22 
23 
24 INTERVIEWER: You understand why he's gotta 
25 ask all these, Mark, don•t you? 
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MR. TINGEY: I do. 
INTERVIEWER: It's just typical what's --
MR. TINGEY: Oh, um, I, I understand, yeah. 
INTERVIEWER: what these are, okay? 
MR. TINGEY: Well, and the, the type of 
6 person who typically does it is in many different 
7 areas. And they' re hoarders, so they typically - -
8 
9 
10 
INTERVIEWER: Right. 
MR. TINGEY: -- tend to keep things. 
INTERVIEWER: So there's no hard copies of 
11 anything anywhere? 
12 MR. TINGEY: No, um, there isn't. And I wish 
13 I could just show you on that laptop. One thing 
14 
15 
16 
17 
18 
INTERVIEWER: Well, you understand that we I re 
gonna find that? 
MR. TINGEY: Oh, yeah. 
INTERVIEWER: It'll pull it off. 
MR. TINGEY: I do understand, it would just 
19 be easier. I just figured it would save some time. 
20 Um, no, uh, I, yeah. 
21 INTERVIEWER: As far as what's ha -- what's 
22 gonna happen, we don't know the answer to that right 
23 now until we 1 re completely get -- till we feel that 
24 we've got all the facts. 
25 MR. TINGEY: Okay. 
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INTERVIEWER: Do you understand? 
INTERVIEWER: And, you know, a lot of it --
MR. TINGEY: Uh-huh. 
INTERVIEWER: -- depends on honesty. We've 
5 got a number of, of options available depending on 
6 what we find in the investigation. I mean, you've 
7 been very cooperative up until now, although I 
8 think -- whether you choose to admit it even to 
9 yourself or not, you know. 
10 I'm looking at some of the first searches you 
11 did here. You had them for several days. I mean, 
12 this one was off of the first IP address. And you can 
13 see you were tagged multiple times on multiple days 
14 having it. And it's, you know, "12-Year-Old Virgins." 
15 
16 
MR. TINGEY: Hmm. 
INTERVIEWER: And I can tell you, if it's 
17 LS models? That was a company that Interpol shut down 
18 in the Ukraine, and all of their girls are very young. 
19 So I don't -- just knowing that ·that's an LS models --
MR. TINGEY: Okay. 20 
21 
22 
INTERVIEWER: -- if it says 12, she's a young 
12. I don't -- (inaudible.) Let's see if we got that 
23 one from 
24 
25 
MR. TINGEY: No, I --
INTERVIEWER: someone else. 
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MR. TINGEY: -- honestly truly believe 
INTERVIEWER: So --
MR. TINGEY: -- I only have 10 or 15 files. 
4 And you'll see the majority -- you have a list of 30 
5 files, I believe? Um. 
6 INTERVIEWER: Well, I've got 17 on Friday. 
7 On -- January, under the IP address that you were 
8 using there, let's see, how many were there? 
9 Thirty-seven. 
10 
11 
MR. TINGEY: Okay. 
INTERVIEWER: A fair number of those were 
12 adult, but. I mean, we're already into more than what 
13 you're, you're telling me of 10 to 15 just between 
14 
15 
16 
those two days. And I haven't looked at the other 
days yet. 
MR. TINGEY: So, but that also logs things 
17 that aren't finished downloading. So large --
18 
19 
20 
21 
INTERVIEWER: If there's 
MR. TINGEY: -- partials. 
INTERVIEWER: If there's enough of it -- keep 
in mind, it doesn't have to be a full video. If I've 
22 got one frame of a video that shows child engaged in 
23 sex act, that's a -- to give you an example, under 
24 state law every child in every act, so if there's 
25 multiple acts going on or multiple children, those are 
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1 all separate. Under federal sentencing a video is 
2 counted as 75 photos. 
3 
4 
5 
6 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? Does that make sense? 
MR. TINGEY: Yeah. 
INTERVIEWER: A still photo would be 1, a 
7 video counts as 75. They just use that number. So 
8 that, you know, I'm up front with you, you're, you' re 
9 probably in trouble. 
10 
11 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? You know, what we're 
12 going to do at this point is still undecided. 
13 
14 
MR. TINGEY: Okay. 
INTERVIEWER: There's, there's possibilities 
15 of a whole bunch of different routes. 
16 
17 
MR. TINGEY: And what are the different 
routes? Because I am, like I said, the 10 to 15 
18 videos, that's what, 750 pictures. And that's hefty. 
19 
20 
21 
INTERVIEWER: Okay. 
MR. TINGEY: That's big. 
INTERVIEWER: Well, part of it's gonna be 
22 what, what evidence we find. 
MR. TINGEY: Okay. 23 
24 INTERVIEWER: Okay? No evidence, obviously 
25 there's not much that, that can be done about it. 
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MR. TINGEY: Um. 1 
2 
3 
INTERVIEWER: Other than at that point we, we 
start recommending that on the -- outside the judicial 
4 system you maybe see some therapists, get some 
5 counseling, whether it's both religious and secular. 
6 Because there's an issue here that you're looking for 
7 specifically Lolitas, underage, virgin, you know. The 
8 search terms that you 1 re using here are not search 
9 terms likely to bring up adult pornography. Okay? 
10 MR. TINGEY: Okay. 
11 INTERVIEWER: You agree with that, right? 
MR. TINGEY: Um, sort of. 
INTERVIEWER: Those search terms --
12 
13 
14 MR. TINGEY: .I can see that, yeah, _now. Um, 
15 I - -
16 INTERVIEWER: The search terms that are gonna 
17 bring up adult pornography a re II pussy, 11 "vagina," 
18 11 sex, 11 hard c - - you know, things like that are gonna 
19 bring up adult. 
20 MR. TINGEY: Yeah. 
21 INTERVIEWER: Search term -- 11 Lolita" means 
22 little girl. 
23 MR. TINGEY: Okay. 
24 INTERVIEWER: You know. Underage, I mean, 
25 there's no disputing what ··underage" means, right? 
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1 
2 
3 
4 Like --
5 
MR. TINGEY: Yeah. 
INTERVIEWER: So. 
MR. TINGEY: Now I, I see that, yeah. 
INTERVIEWER: And Mark, you have to 
6 understand too that there·s, there's not only us that 
7 get involved in this, okay? 
8 
9 
MR. TINGEY: Uh-huh. 
INTERVIEWER: If there are charges that are 
10 filed the county attorney's office is involved and 
11 judges are involved. 
12 
13 
INTERVIEWER: Well, and depending 
INTERVIEWER: So all those things are 
14 involved. But it, but it does -- we have influence on 
15 it. 
16 
17 
INTERVIEWER: Right. 
INTERVIEWER: And it really comes down to 
18 what he's telling you. 
19 
20 
21 
22 
23 
24 
INTERVIEWER: Half of my cases go federal. 
MR. TINGEY: Wow. 
INTERVIEWER: Okay? 
MR. TINGEY: So I, I 
INTERVIEWER: So --
MR. TINGEY: -- I'm being 100-percent 
25 truthful with you --
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INTERVIEWER: Right. 1 
2 MR. TINGEY: -- when I say I only think I had 
3 10 to 15 
4 
5 
6 
INTERVIEWER: Okay. 
MR. TINGEY: -- at any, at any point. 
INTERVIEWER: Yeah, but that's 
7 MR. TINGEY: And does it count for anything, 
8 can you even like, can you watch the timestamp on 
9 there and see if they've been watched or if they've 
10 been deleted? Because I think that's my biggest 
11 offense is that I, I didn't even watch most of them. 
12 INTERVIEWER: Yeah, I understand that. But 
13 you also have to understand what he's telling you. 
14 
15 
MR. TINGEY: Oh, I 
INTERVIEWER: Your searches 
16 MR. TINGEY:, -- completely understand what 
17 he's saying. 
18 INTERVIEWER: Your searches are 
19 intentional --
INTERVIEWER: Right. 
INTERVIEWER: -- of those underage. 
INTERVIEWER: Now --
20 
21 
22 
23 MR. TINGEY: Yeah. No, you 1 re right. Like 
24 I, I do like younger, like 18 year olds, like when 
25 they dress up. I like the schoolgirl look. 
Kelly L. Wilburn, CSR, RPR 
DepomaxMerit 
44 
(February 15, 2011 - Interview of Mark Tingey) 
1 
2 
INTERVIEWER: Okay. 
MR. TINGEY: Um, but I, I'm not -- I wasn •·t 
3 looking really for child pornography like kiddy porn. 
4 I wasn't really looking for that. 
5 INTERVIEWER: Your tastes went more to 
6 younger teens? 
7 
8 
MR. TINGEY: Yeah, yeah. 
INTERVIEWER: You know, they were -- they've 
9 hit puberty is what you're telling me. You don't like 
10 prepubescent. You like girls that have hit puberty 
11 that are 
12 
13 
14 
MR. TINGEY: Yeah, like --
INTERVIEWER: -- developing. 
MR. TINGEY: Like 18 year olds that look, 
15 yeah, like Max Hardcore. Um, yeah. 
16 INTERVIEWER: Okay. As far as -- so there's, 
17 there's the one case of, okay, if we find no evidence, 
18 we find no evidence. And that's where we just really 
19 encourage you to --
20 
21 
22 
23 
MR. TINGEY: Get help? 
INTERVIEWER: get help 
MR. TINGEY: Yeah. 
INTERVIEWER: -- because this does develop. 
24 People -- it's, it's a downward slope that people just 
25 find themselves sliding down. 
Kelly L. Wilburn, CSR, RPR 
DepomaxMerit 
45 
1 
2 
(February 15, 2011 - Interview of Mark Tingey) 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Okay? From the sounds of it 
3 you're early into this, so that, that's a possibility. 
4 Now, we find evidence, there's two possibilities. 
5 There's the state court or there's the federal court. 
6 Okay? 
7 With the federal court, like I explained, 
8 each image -- they, they do their charges a little 
9 differently than in state court. In state court you 
10 would get a charge for each of those images or each of 
11 those acts that occur in a video. So, you know, you 
12 could have 200 charges, but in sentencing they sort of 
13 combine it all. 
14 The Feds work the opposite. You get one 
15 charge, but at sentencing all of those images count in 
16 their factoring out sentencing. So that's where I 
17 said a video counts as 75 stills. 
18 
19 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? The feds have minimum 
20 mandatories. 
21 
22 
23 
MR. TINGEY: Which is? 
INTERVIEWER: Just for possession it's 
supposed to be, generally it's three to five years 
24 minimum mandatory. 
25 The state charges are -- that's, that's a lot 
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1 more dependent on you. Where we were talking about 
2 
3 
4 
5 
acknowledging a problem, seeking help, doing things to 
address the issues. Our judges here are very 
interested in giving a person a chance to redeem 
themselves and get help. That's not to say there 
6 won·t be any punishment, but it, it's all over the 
7 place. 
8 
9 
10 
11 
12 
13 
INTERVIEWER: But it, but it is a 
second-degree felony. 
INTERVIEWER: It is. 
INTERVIEWER: So the maximum 
MR. TINGEY: Oh, goodness. 
INTERVIEWER: The maximum penalty is pretty 
14 serious. But there, like he says, there's a, there's 
15 a whole lot more leeway under the circumstances in the 
16 state courts. 
17 INTERVIEWER: No, you know, I'm gonna go into 
18 a, a slightly different realm. I'm not saying you're 
19 involved in this, but I'm using this as an example of 
20 how things work with our judges. 
21 In the past couple of years we 1 ve had two 
22 different cases. One involved a scoutmaster who came 
23 forward and said he'd been molesting kids over the 
24 years. He was completely up f rant with everybody. He 
25 sought help. Gave full disclosure of everything that 
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1 was going on. The judges worked with him, suspended 
2 most of his sentence, put him into therapies. 
3 Then you probably saw in the news the 
4 seminary principal from Lone Peak. 
5 
.6 
MR. TINGEY: No. 
INTERVIEWER: He, he had an affair with one 
7 of his students, who was a teenager. And he was a, he 
8 was a guy that was pretty full of himself. He was not 
9 going to admit any wrong. He was gonna take it all 
10 the way. You know, it was her fault because 
11 
12 
MR. TINGEY: Well 
INTERVIEWER: -- she had issues. That guy, 
13 because of his approach in dealing with the system, 
14 didn't get help and leniency. 
15 
16 
17 
18 
19 
20 another.) 
21 
22 
23 
24 
I'm --
MR. TINGEY: I have a question. 
INTERVIEWER: Yes, sir. 
MR. TINGEY: Um, I didn't do any of that. 
INTERVIEWER: No, and that's why I said --
MR. TINGEY: (Inaudible - talking over one 
INTERVIEWER: -- I'm not accusing -- I'm, 
MR. TINGEY: Well, what 
INTERVIEWER: Because I don't want to be 
25 accused of offering you anything or misleading you on 
48 
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1 what the potential is I'm using things that are 
2 similar but different. Nothing that you're accused 
3 of. But you can see the difference between what the 
4 two different approaches were. 
5 
6 
7 
8 
MR. TINGEY: Yeah. 
INTERVIEWER: And what the results were. 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Okay? And that's in a more 
9 serious thing of actual hands-on offenses. 
10 
11 
12 
13 
MR. TINGEY: Okay. 
INTERVIEWER: Okay. And so that's where I'm 
telling you, you've been cooperative with us so far, 
but I, honestly, I don't know whether you're trying to 
14 mislead us or you're trying to mislead yourself on 
15 ac -- acknowledging whether you've got a problem on 
16 this. 
17 
18 
With -- you keep saying, It's accidental, 
it's accidental. Well, your search terms aren't 
19 accidental. I can show you have those videos for 
20 multiple days on there. That's not accidental, is it? 
21 
22 
23 
MR. TINGEY: Um, well, it is, I think. Well, 
not accidental that I looked for that, and I do agree 
that that is kind of problematic that I like that 
24 schoolgirl look. However, it wasn't 1 i ke I was 
25 sitting down looking for, you know, six-year-old 
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1 little girls or --
2 
3 
4 
5 
6 
INTERVIEWER: No, and 
MR. TINGEY: -- stuff like that. 
INTERVIEWER: No. 
MR. -TINGEY: I mean, it's not --
INTERVIEWER: No. But Mark you have to 
7 understand, okay? We have, we have parameters that we 
8 have to-look at. And what the law describes, by law, 
9 anything under 18 --
MR. TINGEY: Yeah. 10 
11 INTERVIEWER: -- that we can go in to court 
12 and say, Yeah, it's pretty confident that person's 
13 under 18, is violation of the law. It doesn't make 
14 any difference if it's 2, 3, 4, 5, 16, or 17. 
15 
16 
17 saying? 
18 
MR. TINGEY: Okay. 
INTERVIEWER: Do you understand what I'm 
MR. TINGEY: I understand. 
19 INTERVIEWER: And that's what he's trying to 
20 tell you. 
21 
22 
INTERVIEWER: Yeah. 
INTERVIEWER: That you -- that the denial 
23 aspect of things within yourself, I think that 1 s the 
24 biggest problem right now is your denial aspect to 
25 you. 
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1 And if, if we -- even if we went ahead and 
2 gather all the evidence and we went in, because you, 
3 you know, you've been -- you grew up in primary. You 
4 grew up actions speak louder than words. How many 
5 
6 
7 
times, how many times did you hear that? 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Okay? So we can go in with 
8 evidence and say, He was on this for this amount of 
9 time, he downloaded this one, da da da da, and pull 
10 that evidence off your computer off his, his search on 
11 his, and the actions will speak loud and clear to the 
12 
13 
judge. 
So what do you think's gonna happen? And 
14 you're not gonna benefit at all, because you're still 
15 
16 
17 
in denial. Does that make sense? 
MR. TINGEY: Yeah. 
INTERVIEWER: Here, here's a way to break 
18 past it a bit and maybe get you to acknowledge even to 
19 yourself. How many times have you masturbated to 
20 
21 
22 
23 
24 
25 
these 
about 
videos? Or to the re - - you know, fantasizing 
these videos? 
MR. TINGEY: Um, which videos? 
INTERVIEWER: Well. 
MR. TINGEY: The little girl ones? 
INTERVIEWER: Well, the ones that we've 
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1 talked about that are looking ... 
MR. TINGEY: Oh. 2 
3 INTERVIEWER: And it might be young -- any of 
4 these ones you put in "Lolita" and stuff like --
5 
6 
7 
8 
MR. TINGEY: Actually zero because, um. 
INTERVIEWER: Well, no, come on. You said 
MR. TINGEY: Well, I like --
INTERVIEWER: -- you got started with this 
9 because you were kind of going through a dry spell 
10 with -- between you and your wife. 
MR. TINGEY: Uh-huh. 11 
12 INTERVIEWER: (Inaudible - talking over one 
13 another.) 
14 MR. TINGEY: No, no, like -- listen, listen 
15 to me though. Um, if you'll see the videos that I 
16 actually have on there, those are the ones that I 
17 masturbated to. Um, was like Olivia, um, the Ghetto 
18 Gagger. You know, I like big black girls too. Which 
19 is kind of embarrassing to admit on tape, but. 
20 No, it was, it was like that. And then there 
21 was another one was like, um, and it was a big Asian 
22 orgy. And those, those are the ones that I 
23 
24 
25 
masturbated to. 
those. 
I didn't actually ever masturbate to 
INTERVIEWER: Okay. You say you like the 
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schoolgirl look. 
MR. TINGEY: Yeah. 
INTERVIEWER: And those aren't videos that 
4 you've masturbated to? 
MR. TINGEY: I like a lot of stuff. 
INTERVIEWER: Okay. 
5 
6 
7 MR. TINGEY: So just to make -- I. I do like 
8 a lot of stuff. I like that schoolgirl look. And 
9 that's what I was looking for on that day, because I 
10 do like a lot of different things. Also if you can 
11 pull up some of my other searches I love black girls 
12 too. I was looking for a lot of black girls. 
13 INTERVIEWER: Let's see. Let's go back to 
14 February 8th and see what's on there. 
15 MR. TINGEY: But the ones that I masturbated 
16 to were that. But the fact is that -- I do see what 
17 you I re saying. The fact that I, I could be put in a 
18 position like this because I do like that schoolgirl 
19 look. that is dangerous. 
20 You know, the fact that I even watch 
21 pornography is dangerous. And I do want to get help. 
22 I, I need to get help so that I don't ever do that 
23 again. Um, so I'm not in this situation again, 
24 because this is not a fun place to be. 
25 INTERVIEWER: Yeah. 
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1 MR. TINGEY: Have a bunch of guys knock on 
2 your door in front of your cute, sweet little wife 
3 
4 
5 
6 
7 
saying, We're here because your husband is evil. 
INTERVIEWER: No, we're not saying that. 
MR. TINGEY: No, no, no, I understand. 
INTERVIEWER: We're, you know. 
MR. TINGEY: I'm paraphrasing. You don't 
8 need to. 
9 INTERVIEWER: Like we talked, there's, 
10 there's a, a problem that needs to be addressed 
11 
12 
13 
14 
MR. TINGEY: So --
INTERVIEWER: -- because it has the potential 
to get a lot worse. 
MR. TINGEY: So what. I want to know now is 
15 where do we go from here? Because --
16 
17 
18 
19 
INTERVIEWER: Well, let me --
MR. TINGEY: -- I have those 10 to 15 images. 
INTERVIEWER: Okay. 
MR. TINGEY: Videos that are on there saved. 
20 Maybe seven of them have ever even been opened. And 
21 maybe two have been watched to completion because they 
22 were something like a minute long or less. 
INTERVIEWER: Okay. 23 
24 MR. TINGEY: I, I deleted them. If they were 
25 on there for multiple days it's because I just was 
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1 being lazy and wasn't deleting them. And you know 
2 FrostWire continues to broadcast no matter what you're 
3 doing. 
4 
5 way --
6 
And I, I would like to, to go about this in a 
INTERVIEWER: Okay. Let me, let me see what 
7 he 1 s finding so far, because 
MR. TINGEY: Okay. 8 
9 INTERVIEWER: -- I've only -- in reality I've 
10 got --
11 
12 
MR. TINGEY: You only have my word, yeah. 
INTERVIEWER: Well, I've got like two-thirds 
13 of the story. I've got the story that led us here, 
14 I've got yours, now let me see what he's got 
(inaudible - talking over one another.) 15 
16 MR. TINGEY: Yeah, please. By al 1 means. Go 
17 and -- go see what I have. 
INTERVIEWER: (Inaudible.) 18 
19 INTERVIEWER: Mark, do you mind if I use your 
20 restroom? 
21 
22 
23 
MR. TINGEY: Yeah, go ahead. 
INTERVIEWER: Thank you. 
INTERVIEWER: Mark, let me just let you 
24 understand that it will be our agency, BYU police, 
25 that will file if we file charges, okay? 
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MR. TINGEY: Okay. 
INTERVIEWER: So they're -- the reason we 
3 bring them is it is a task force, okay? I'm part of 
4 the task force. We don't do -- deal with it as, as 
5 often and as much as these guys do because they do the 
6 whole county. And sometimes they do outside the 
7 county. So they -- this -- John is very experienced 
8 at what he does. 
9 
10 
MR. TINGEY: Uh-huh. 
INTERVIEWER: He 1 s very good at what he does. 
11 And so that 1 s why they•re here assisting us in trying 
12 
13 
14 
15 
to get the whole picture --
MR .. TINGEY: Okay. 
INTERVIEWER: of what's going on. Okay? 
MR. TINGEY: Um, that's great. What, what's 
16 gonna happen here? Because the thing is is like it 
17 was accidental. I didn't mean to. I mean, the thing 
18 is is I was looking at pornography, which is wrong, 
19 and could get me kicked out of BYU. I know that. 
20 
21 
22 
23 
But I want -- I want to repent for that. 
don't want to be punished for something I didn 1 t 
intentionally do. 
I 
INTERVIEWER: Well, let me explain something_ 
24 to you from my perspective. And I've been listening 
25 to the whole conversation, okay? Okay? And that•s 
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1 what John was trying to explain also to you. You 
2 intentionally tried to search for --
3 
4 
INTERVIEWER: Younger girls. 
INTERVIEWER: -- younger girls, okay? So 
5 that's an intentional thing. 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Can't deny that. All right? 
MR. TINGEY: Uh-huh. 
6 
7 
8 
9 INTERVIEWER: And as a result of that there 
10 was some that got downloaded. Obviously if you' re 
11 intentionally going out looking for those, those 
12 things do. 
13 Now, I realize that maybe the curiosity 
14 aspect of things or the accidental thing, how --
15 whatever you want to -- the semantics that you want to 
16 use for that, may have led you into it, but the fact 
17 of the matter is is that you did intentionally search 
18 and those things came up as a result of it. 
19 Whether you fully downloaded them or not, it, 
20 it, it meets the statutes of the law. 
21 MR. TINGEY: Okay. 
22 INTERVIEWER: So that's why I'm telling you 
23 there's a huge leeway. And we can't make a 
24 determination of how we want to proceed, per se, until 
25 all of the information is together. 
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MR. TINGEY: Okay. 
INTERVIEWER: I can tell you one of the 
3 options that I've already decided not to do, I could 
4 take you to jail right now. Okay? 
5 
6 
MR. TINGEY: Please don't. 
INTERVIEWER: We could -- no, but I'm just 
7 telling you. No, that's -- we have no -- you're not 
8 under arrest. 
9 
10 
MR. TINGEY: Okay. 
INTERVIEWER: That's why I'm telling you, 
11 we're not gonna do that. We're, we're not gonna do 
12 that. That's not one of our intentions of doing it. 
Our intention is to help you - - to help you. 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? 
MR. TINGEY: Okay. 
13 
14 
15 
16 
17 INTERVIEWER: To do what we can. And we' re 
18 not interested in taking you and locking you up and 
19 throwing the key away, okay? That's not what our 
20 intentions are. Believe it or not, even myself --
21 I've been doing this for 29 years. Not all of it here 
22 at BYU. I've investigated multiple sex crimes in my, 
23 
24 
in my life, too. In my career. 
And I've worked a lot with juvenile. With 
25 kids. I spent ele -- spent 11 of my career years 
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1 working as a school resource officer. So I've done a 
2 lot of that kind of stuff involving kids, so I know 
3 how serious it is. And I know how those laws are that 
4 are out there to protect them. Okay? 
5 So what I'm trying to tell you is, is that 
6 there is some leeway. And we want to put a stop to 
7 it. And we want to try to do what we can to help you 
8 get on track. 
9 
10 
MR. TINGEY: Okay. 
INTERVIEWER: Because you're -- you are -- I 
11 don't believe that you are a typical child porn guy. 
12 
13 
MR. TINGEY: No. 
INTERVIEWER: Okay? But I think that you' re. 
14 you're right on the edge of delving into that a little 
15 bit more had we not come. And this is an unknown. 
16 But, but my experience is is if we hadn't of figured 
17 it out that there probably would have been more 
18 ventures down the road. 
19 And who knows what it would have led to. 
20 Okay? We know what the prophets have sold -- told us. 
21 
22 
MR. TINGEY: I know. 
INTERVIEWER: We know what the experts in 
23 pornography have told us. Whether it's regular 
24 pornography or child, you know? 
25 MR. TINGEY: Yeah. 
Kelly L. Wilburn. CSR, RPR 
DepomaxMerit 
59 
(February 15, 2011 - Interview of Mark Tingey) 
1 INTERVIEWER: It goes -- it digresses in a 
2 sense that it gets worse, and worse, and worse. And 
3 so you're at -- probably at that crossroads as to 
4 going one way or the other. Does that make sense? 
5 
6 
MR. TINGEY: Yeah. 
INTERVIEWER: So I can't answer the questions 
7 until we've got all the information 
8 
9 
MR. TINGEY: Okay. 
INTERVIEWER: -- and we know exactly what 
10 we're want to do with this. 
11 
12 
13 
MR. TINGEY: Because 
INTERVIEWER: And th~t•s 
MR. TINGEY: I don't think what I did 
14 warrants a second-degree felony. 
15 INTERVIEWER: Well, that's not my decision as 
16 far as that. That's the way the statutes --
17 
18 
19 
decision. 
MR. TINGEY: 
INTERVIEWER: 
Yeah, that's the judge's 
That's the way the statutes are 
20 written, okay? 
21 
22 
MR. TINGEY: Okay. 
INTERVIEWER: And the only thing we can 
23 because we're not judges, we're not prosecutors, okay? 
24 We're law enforcement officers. Our responsibility is 
25 to gather the information and present it. We -- do we 
60 
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1 have input? Yeah, we have input. But we don·t make 
2 the final decisions. 
3 
4 
MR. TINGEY: - Okay. Um, so did you see? 
INTERVIEWER: Well, I want you to tell me why 
5 you've been searching for wiping software. Why you've 
6 got a brand new build on one of those laptops for the 
7 14th. 
8 MR. TINGEY: Wait, what? What's wiping 
9 software? 
10 INTERVIEWER: The stuff that claims to erase 
11 your hard drive. Why are you looking for that stuff? 
12 And why did you start looking for it yesterday? Well, 
13 Sunday night to yesterday. 
14 
15 
16 new? 
17 
18 
19 
20 
MR. TINGEY: Huh? Um, wait. What? 
INTERVIEWER: Is one of those computers brand 
MR. TINGEY: Yes. 
THE COURT: When did you get it? 
MR. TINGEY: Yesterday. 
INTERVIEWER: Okay. Okay, so that would 
21 explain why there's a brand new build on it. 
MR. TINGEY: Yeah. 
INTERVIEWER: Where did you get it from? 
22 
23 
24 MR. TINGEY: HP.com. It arrived in the mail 
25 yesterday. 
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1 INTERVIEWER: Okay. Your other computert 
2 what have you done· with it? 
3 MR. TINGEY: Nothing. Really. Um, that's, 
4 that's the one I've been talking about. 
5 
6 
INTERVIEWER: Okay. 
MR. TINGEY: I haven't really been talking 
7 about that other one because it's brand new. 
8 INTERVIEWER: That was -- the other one was 
9 the one that was on, right? 
10 
11 
12 off? 
MR. TINGEY: Yeah. So it's --
INTERVIEWER: Okay. The brand new one was 
13 MR. TINGEY: I think they're both on, aren't 
14 they? 
15 
16 
17 
18 
INTERVIEWER: No -- hold on. 
INTERVIEWER: Sir, sit down for a minute. 
(Multiple speakers that are inaudible.) 
INTERVIEWER: We've got a lot of our 
19 technical stuff out. 
MR. TINGEY: Oh, okay. 
INTERVIEWER: Have a seat. 
SPEAKER UNKNOWN: Okay, that one was on. 
(Inaudible.) That one was off. 
20 
21 
22 
23 
24 
25 
INTERVIEWER: Do you have a receipt for the? 
MR. TINGEY: The laptop? 
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INTERVIEWER: The other one that you just 
got? 
MR. TINGEY: Um, no, but I have the box. 
It's right here. 
INTERVIEWER: Okay. 
MR. TINGEY: And it Is postmarked ... Oh. No, 
7 that one· s brand new. So I wasn · t trying to hi de my 
8 tracks. And I, I'd be content to let you take that 
9 laptop and look through if you, if you would like. 
10 INTERVIEWER: Well, we'll decide that. I, I 
11 think ... 
12 But I -- the other thing I want you to know 
13 is that I am, I am not gonna try to hide anything from 
14 you, or be deceptive, or I'm gonna -- and I'm not 
15 trying to beat around the bush. Because I can't 
16 I'm not gonna give you answers that I can't -- I don't 
17 have answers to right now. Does that make sense? 
18 MR. TINGEY: Yeah. So what's the possibility 
19 of community service on this, though, do you know? 
20 INTERVIEWER: Well, that's, that's an option. 
21 It depends on what it is. 
22 MR. TINGEY: I mean because, like I mean, 
23 downloading pornography illegally, because 
24 peer-to-peer software is illegal transfer of files. 
25 And I, I understand that that's definitely wrong. Um, 
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1 the other thing that I, I had it in my possession. 
2 ·Regardless of whether or not the video shows it was 
3 opened or not, it 1 s in my possession. 
Ten to 15 files, which. I mean, if I 
remember right we had a professor that was arrested 
6 here at BYU several years ago. I think he had 
7 something like a thousand files. 
INTERVIEWER: Uh-huh. 8 
9 MR. TINGEY: So what's my 10 to 15 compared 
10 to thousands? What, what -- where does that fall? 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
INTERVIEWER: You're right, you're right. 
It's --
MR. TINGEY: I'm curious. 
INTERVIEWER: It· s not even close to the, to 
the severity of it, okay? And that's one thing that 
they're gonna look at. Okay? 
MR. TINGEY: Right. 
INTERVIEWER: Those things gonna -- if we can 
verify that information and do all that kind of stuff 
that's absolutely gonna be a positive - -
MR. TINGEY: Okay. 
INTERVIEWER: in this whole thing. 
23 There's no question about that. But if they find more 
24 and, and it contradicts what you're saying, then that, 
25 that creates a dilemma for us. Does that make sense? 
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MR. TINGEY: Well, I mean the fact is, I'm 
not sure. Ten to 15 is just a rough guess. But, I 
3 mean, there's probably room for error of maybe four or 
4 five. I mean five less, five more, I don't know. But 
5 
6 
there's not very many because I didn't do it, really. 
That's not really what I was going for. I 
7 mean -- and I only even spent like a day doing it. 
8 And it wasn't even a day, it was like·an afternoon. 
INTERVIEWER: Well. 9 
10 MR. TINGEY: I've actually been talking with 
11 my bishop about it, which is interesting, because I 
12 was like, Yeah, I --
13 
14 
15 
INTERVIEWER: When did you do that? 
MR. TINGEY: -- screwed up. On Sunday. 
Sunday after. I had meetings and it was like, I 
16 screwed up. 
INTERVIEWER: Because you were on it on 
Sunday morning, right? 
17 
18 
19 MR. TINGEY: Yeah. And then I went to church 
20 and talked to him. Well, I wasn't on it but it was 
21 on. My computer was on and sti 1 l transmitting. So 
22 
23 
the way that it works, from what I understand he was 
saying, is that like if you click it as long as it's 
24 in the FrostWire queue it will broadcast or receive. 
25 And that's what they're picking up. 
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INTERVIEWER: Okay. 
MR. TINGEY: Is he's looking -- I guess he's 
3 looking for it and then he looks who's sharing it. 
4 And then he goes to get some. I think is what he said 
5 he did. 
6 
7 
INTERVIEWER: Okay. 
MR. TINGEY: So it's like even if I just 
8 click on it accidentally, you know. Or if I, like I 
9 said, I was mass downloading, I just click on it and 
10 then I don't even ever open it or look at it, it's 
11 still gonna show up on his computer. 
12 
13 
INTERVIEWER: Yeah. That, that's something 
I've gotta get in my mind. And I'm still -- I'm not 
14 as technology -- obviously not near as much as John. 
15 He's pretty technology savvy. So I have to get that 
16 clear in my mind, too. 
MR. TINGEY: No, that's, that's 
INTERVIEWER: How that works. 
17 
18 
19 MR. TINGEY: That's fine. I mean like, I, I 
20 feel like this is a big misunderstanding. Um, I'm 
21 really grateful that it, it happened though. Um. 
22 INTERVIEWER: Well, I know what you're 
23 saying. I don't -- I'm not sure I -- well, I 
24 shouldn't say that. I don't -- I'm not sure I 
25 understand what you're saying when you're saying 
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"misunderstanding." 
MR. TINGEY: Um. 
INTERVIEWER: Because the fact of the matter 
4 is is that, that you were searching. And the sack 
5 
6 
7 
fact of the matter is things did get downloaded. 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? And that's not a 
8 misunderstanding. Does that make sense? And that's 
9 what I'm telling, telling you, Mark, is that's where 
10 the denial can't be. You gotta tell yourself, you 
11 know, I did this. 
12 
13 
14 
15 
16 
It doesn't make you a bad person. 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? 
MR. TINGEY: Um. 
INTERVIEWER: It means that there's a mistake 
17 and there's some issues that you want to correct. And 
18 you know from gospel principles that everybody is in 
19 that boat. Whether it's this, or something else, or 
20 something else, or something else. Okay? 
21 
22 
MR. TINGEY: Okay. Yeah. So I, I just 
the thing is I don 1 t -- I don't know. I guess 
23 obviously it's up to the judge to decide, but I don't 
24 think I deserve to go to jail for 10 to 15 videos that 
25 are -- all in all make up less than a hundred 
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1 megabytes. 
2 INTERVIEWER: That's true. That, that, that 
3 may be true. That may be unfair. But, um, I'm not 
4 saying that that's what's gonna happen. I'm just --
5 we -- but we are -- but we do have to tell you what 
6 could happen. Just so you are aware, so nothing's a 
7 surprise. 
8 MR. TINGEY: ·Okay. 
9 
10 
11 
INTERVIEWER: Does that make sense too? 
MR. TINGEY: Yeah. 
INTERVIEWER: And that's why I don't want to 
12 com -- I don't want to commit and tell you exactly 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
what's gonna happen. Because I can't tell you that. 
because as soon as I do that something else will 
happen. 
MR. TINGEY: Yeah. 
INTERVIEWER: And you're gonna say, Okay - -
MR. TINGEY: But he told me this. 
INTERVIEWER: he told me this. 
MR. TINGEY: Yeah. Yeah, I understand. 
INTERVIEWER: And I can't do that, because 
I've been doing this long enough to know that that's 
not --
MR. TINGEY: Did you find it? 
INTERVIEWER: how we're gonna do. 
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1 INTERVIEWER: Tell me about the three 
2 partitions on that computer. 
3 MR. TINGEY: Um, there's one partition from 
4 back when it was brand new. The other partition is 
5 the old C drive, because the Windows disk I use just 
6 updates it. 
7 
8 
INTERVIEWER: Uh-huh. 
MR. TINGEY: And it's just. I think just the 
9 base Windows files I think is all it is. And then the 
10 new -- the third partition is just the one that its 
11 been running on. So it's not like I have a partition 
12 
13 
to hide secret things in. That's all it is. It's --
INTERVIEWER: Okay, so which drive are you 
14 running off of --
15 
16 
17 
18 
MR. TINGEY: C drive. 
INTERVIEWER: -- and have FrostWire on? 
MR. TINGEY: C drive. 
INTERVIEWER: Okay. The actual C drive or 
19 the old C drive? 
20 MR. TINGEY: The actual C drive. The old C 
21 drive now I don't think even has anything on it. 
22 INTERVIEWER: Did you -- the stuff that was 
23 on your old C drive did you just rename that drive, or 
24 did you move all the stuff that was on it to a 
25 separate partition? 
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MR. TINGEY: I don't know. Um. 1 
2 INTERVIEWER: Because that determines a lot 
3 of how stuff looks at it. 
4 
5 
MR. TINGEY: Um. 
INTERVIEWER: Did you -- do you think you 
6 just named it, or did you create a partition and copy 
7 everything that was on C drive over into that new 
8 partition? 
9 
10 Um. 
11 
12 
13 
MR. TINGEY: I, I don't know is the thing. 
INTERVIEWER: Hey Jeff? 
INTERVIEWER: Yeah. 
MR. TINGEY: I don't know. 
14 INTERVIEWER: I think I know why you ran into 
15 that. He -- his old C drive, he probably changed that 
16 out to something -- he's got a new partition that he's 
17 label as C drive that he's running a newer Windows off 
18 of. And that's where everything would be in. But my 
19 bet is that that's not the initial partition. 
20 
21 
22 
23 
24 
25 
INTERVIEWER: 
the other one? 
INTERVIEWER: 
INTERVIEWER: 
It tripped it and sent it to 
Yeah. 
Okay. 
MR. TINGEY: Wait, what happened? 
INTERVIEWER: If -- the stuff that we use 
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1 does not use Windows. 
2 
3 
MR. TINGEY: Uh-huh. 
INTERVIEWER: So things that you can do in 
4 Windows~ .. 
5 
6 
7 
8 
INTERVIEWER: (Inaudible.) 
MR. TINGEY: Oh. 
INTERVIEWER: That 
MR. TINGEY: So it struggles with the 
9 partition. 
10 INTERVIEWER: That, to people who know 
11 Windows, would technically come up as being probably a 
12 mistake. 
13 
14 
15 
16 
MR. TINGEY: Oh. 
INTERVIEWER: Okay? 
MR. TINGEY: Yeah. 
INTERVIEWER: The stuff that we use, because 
17 you forced Windows to make a mistake, basically, in 
18 how it runs? 
19 
20 
INTERVIEWER: Yeah. 
INTERVIEWER: The stuff that we use would not 
21 acknowledge that you made that mistake. 
22 
23 
24 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? Does that make sense? 
MR. TINGEY: Yeah, it does. That does make 
25 sense. Okay. Cool. 
Ke11y L. Wilburn, CSR. RPR 
DepomaxMerit 
71 
(February 15, 2011 - Interview of Mark Tingey) 
1 INTERVIEWER: So what that means is for that 
2 one we're going to have to use the stuff at the lab to 
3 go through it. 
4 
5 
MR. TINGEY: Okay. 
INTERVIEWER: Okay? The stuff that we bring 
6 out for preliminary scans --
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
MR. TINGEY: Just won't do it. 
INTERVIEWER: - - because of the way you I ve 
monkeyed with it? 
MR. TINGEY: Okay. 
INTERVIEWER: It's creating issues for it to 
run. 
MR. TINGEY: Um, can I just show you what I 
have? 
INTERVIEWER: No, because remember you were 
saying you wanted us to take a look at when you had 
viewed those and if you had viewed them? 
MR. TINGEY: Okay, yeah. 
INTERVIEWER: Well, that sort of information 
the stuff that we use blocks from being able to change 
21 any of those dates. But if you were to just start it 
22 up and look at it, any of that information could be 
23 changed. 
G.; 
CJ 
(;, 
24 
25 
MR. TINGEY: Okay. g 
INTERVIEWER: Okay? That 1 s what -- the stuff 
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1 that we use is very -- it's not just start up your 
2 computer and go looking through. It's it locks it 
3 down. 
4 
5 
6 
7 
MR. TINGEY: Okay. Um. 
(Multiple speakers that are inaudible.) 
INTERVIEWER: External (inaudible.) 
INTERVIEWER: Okay, externals. Flash drives, 
8 burned CDs, what have you got? 
9 
10 
11 all? 
12 
13 
MR. TINGEY: We don't have any of that here. 
INTERVIEWER: You don't have a thumb drive at 
MR. TINGEY: No. 
INTERVIEWER: You don't -- nothing for taking 
14 schoolwork to? 
15 
16 
17 
18 
MR. TINGEY: No, just email it. 
INTERVIEWER: Okay. 
MR. TINGEY: We don't have anything. 
INTERVIEWER: Okay. But several of these are 
19 burned to disks. 
20 MR. TINGEY: Um, yeah, we don't have any 
21 disks with any pornography on it. You're welcome to 
22 
23 
24 
take all if you would like. 
INTERVIEWER: IPods, cameras? 
MR. TINGEY: Um, I have one camera that has 
25 maybe 20 pictures on it. And the last time I used it 
73 
Kelly L. Wilburn. CSR. RPR 
DepomaxMerit 
(February 15, 2011 - Interview of Mark Tingey) 
1 was a year ago. 
2 
3 
INTERVIEWER: Okay. 
MR. TINGEY: And it doesn't have any 
4 pornography on it. 
5 
6 versions? 
7 
INTERVIEWER: IPods or any of the other 
MR. TINGEY: I have an iPod that only has 
8 music on it. 
9 
10 
INTERVIEWER: Which type of iPod is it? 
MR. TINGEY: Touch. If you'd like to take 
11 that, you're welcome to it. Actually, no, my wife 
12 took that. It's in the car. Oh, no, it's in the 
13 bedroom. I just remembered. Um, you're welcome to 
14 take that too. 
15 INTERVIEWER: What other sort of digital 
16 video player have you got? 
17 
18 
MR. TINGEY: Um. 
INTERVIEWER: How about your phone? What 
19 type of phone have you got? 
20 MR. TINGEY: Um, I've got a crappy old phone 
21 that doesn't have a data plan. 
22 INTERVIEWER: Okay. But it's, you know, it's 
23 not a, a smartphone --
24 
25 
MR. TINGEY: No. 
INTERVIEWER: that has video (inaudible)? 
74 
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1 Okay. All right. 
2 
3 
MR. TINGEY: So what's gonna happen now? 
INTERVIEWER: Well, he and I are gonna chat 
4 real quick. 
5 INTERVIEWER: Yeah, why don't -- Jeff, do you 
6 want (inaudible.) 
7 INTERVIEWER: Actually, you know what? Why 
8 don't we have -- because they're gonna start 
9 inventorying and searching here real quick. 
10 
11 
MR. TINGEY: Uh-huh. 
INTERVIEWER: So Mark, I'll have you wait out 
12 there in the kitchen with 
13 
14 
15 
16 
17 
18 
19 
20 
MR. TINGEY: Can I put on a shirt, please? 
INTERVIEWER: Officer Long. Yeah. 
MR. TINGEY: Okay. Can I grab a shirt? 
INTERVIEWER: Yeah. 
(Multiple speakers that are inaudible.) 
(End File 001_A_001_1J224 (2)_2011_02_15_01.) 
(Start File 001_A_002_1J224 (2)_2011_02_15.) 
MR. TINGEY: (Inaudible) if something popped 
21 up I would delete it all and just kind of start over 
22 because I didn 1 t want that. 
23 INTERVIEWER: Okay. Here's, here's the part 
24 th::it __ it 1 c rrnnn'"'I r""'\11,n 11r.11 ~ ...... ,.,.., ... \..It ..... \.. ' '- .J E,VIIIIC.., \...UU .. :)\_ yvu 1:,::,uc::,. I mean, our 
25 stuff is black and white. I mean --
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MR. TINGEY: Uh-huh. 
INTERVIEWER: - - you have it or you don't 
have it. 
MR. TINGEY: Uh-huh. 
INTERVIEWER: Okay? So realistically what 
you're, you're saying right now is, in a wayt more 
7 harmful to you. Not legally or anything. But the 
8 stuff that you're saying that it's all accidental 
9 that -- I mean. you know from your upbringingt taking 
10 responsibility is what you have to do to be truly 
·11 sorry for something. Okay? You're tell me you're 
12 using these search terms. 
MR. TINGEY: Uh-huh. 13 
14 INTERVIEWER: Okay? You're telling me that 
15 you like that appearance. You're trying to say that, 
16 Oh, I just download all of these en masse but I've 
17 used FrostWire, Fex (phonetic) t LimeWire. Two or 
18 three others, (inaudible) al 1 of these. 
19 You don't -- number one, it takes forever to 
20 download more than three or four at a time, so you 
21 pick titles that --
MR. TINGEY: Uh-huh. 22 
23 INTERVIEWER: -- are likely to download. I 
24 mean, everybody who uses any of these knows you don't 
25 pick bulk, which is what you're trying to tell me 
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1 you're doing. 
2 
3 
4 
MR. TINGEY: (Inaudible - talking over one 
another) what I started downloading? 
INTERVIEWER: You pick three or four that 
5 have got appealing title -- titles. 
6 MR. TINGEY: Will you be able to see what I 
7 started downloading? Because you'll see that I just 
8 kinda went through and I would click 10, 15 at a time 
9 and just -- they'd start downloading. 
10 INTERVIEWER: You know as well as I do that's 
11 counterproductive. 
12 
13 
14 
MR. TINGEY: I wasn't really trying to be 
productive. 
INTERVIEWER: Well, you were trying to 
15 download videos to view. 
16 MR. TINGEY: Um, yeah, but I, I wasn't like 
17 going for a collection or anything. Like, I mean. 
18 INTERVIEWER: So how would you choose which 
19 ten to click on? 
20 MR. TINGEY: I would just type in my search 
21 and then I would just go through and click whichever 
22 one had the most hosts. 
23 INTERVIEWER: The host hosts? 
' ~ L4 MR. TINGEY: Yeah. That's what I went on was 
25 hosts. Urn, there, there were a couple that didn't 
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1 have like any hosts, they were just (inaudible) 
2 sources, and I would just delete those. Um, that's 
3 basically what I did. I, I wish I could be more 
4 forthcoming for you. I, I'm sorry. I can't be more 
5 forthcoming. 
6 INTERVIEWER: Well, it's not, it's not for 
7 me, it's not for him. Like I said, for us the stuff 
8 is black-and-white. It's there or it's not. You 
9 know, it 1 s beyond that. 
10 I mean, our goal isn't just to, you know, go 
11 out and catch people and, you know, file charges or 
12 arrest them. Our goal is to help people get through 
13 issues that they're having. And, you know, I said it 
14 a couple times in ·there, I don't know whether you' re 
15 trying to mislead us or trying to mislead yourself, 
16 but it's one or the other. 
17 MR. TINGEY: So -- yeah, I, I don't know what 
18 else to tell you. You'll find 10 to 15 --
INTERVIEWER: Okay. 19 
20 MR. TINGEY: -- on there. I, I wish I could 
21 show you. I think there's data that even supports 
22 that I just go through and mass, mass open it. And 
23 then I will often just kind of go through and preview 
24 it a little bit to see if it's downloading. 
25 Yeah, um, the, the one thing, the computer 
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1 was acting really weird. I think you may find it in a 
2 different folder, because I was downloading at one 
3 point and none of it would play from the preview 
4 because it said it was saved to one folder, but I 
5 couldn't find it there so I ended up pointing it back 
6 towards the saved folder under the FrostWire 
7 documents. 
8 
9 
INTERVIEWER: What was the other folder? 
MR. TINGEY: It was the program files 
10 FrostWire. I was trying to save it there, I don't 
11 think it was going there. But I sent it all to 
12 documents under FrostWire. Under saved. 
13 
14 saved? 
INTERVIEWER: Okay. Documents, FrostWire, 
MR. TINGEY: You 1 ll find about seven files. 
INTERVIEWER: Okay. 
15 
16 
17 MR. TINGEY: Um, in total 10 to 15 that have 
18 underage. Total files maybe 40 pornographic. Um, 
19 maybe more, I don't know. 
INTERVIEWER: Okay. 20 
21 MR. TINGEY: Um, yeah. I, I don't know what 
22 else to say. 
23 
24 
25 
INTERVIEWER: Okay. 
MR. TINGEY: I (inaudible.) 
INTERVIEWER: Well. 
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INTERVIEWER: We're, we're gonna 
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MR. TINGEY: ... on the floor, um, and, yeah, um, I have an old lap top that -
yeah it's ... 
(Male voice in background): It's broke? 
MR. TINGEY: ... broken and, uh, we've had a lot of friends over, um ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: I, I ... 
DEPUTY O'HARA: Um, well, tell me about downloading music. What 
programs do you use to download music? 
MR. TINGEY: Um, I haven't downloaded music in a long time but I've, I 
downloaded from FrostWire. 
DEPUTY O'HARA: Okay. And which computer has your Frost\Vire on it? 
MR. TINGEY: Um, my, my new lap top, but I actually ... 
DEPUTY O'HARA: Is that this one? Or the one in the bedroom? 
MR. TINGEY: It's the other one in there but I actually, uh, um, uninstalled it. 
DEPUTY O'HARA: When did vou do that? 
.I 
MR. TINGEY: Uh, like, 2 days ago? 
DEPUTY O'HARA: Okay. Um, why'd you uninstall it? 
MR. TINGEY: Um, I uninstalled it because it downloaded, I, it said I was 
downloading an album and it was, urn, pornography. 
DEPUTY O'HARA: Okay. Vvhat type of pornography was it? 
MR. TINGEY: Um, it said it was like, uh, I don't know. I opened it up and it 
was, it was gross, it was ... 
DEPUTY O'HARA: Okay. 
Q 
2 
MR. TINGEY: I heard voices and then I just turned it off. I didn't actually really 
GJ watch it. 
DEPUTY O'HARA: Okay. When did you download that? 
MR. TINGEY: Um ... 
DEPUTY O'HARA: Was that Sunday? Or before? Or ... ? 
MR. TINGEY: I don't remember actually. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, it was probably over the weekend. 
~ DEPUTY O'HARA: Well ... 
Do you go by Mark or what do you go by? 
MR. TINGEY: My name's Mark, yeah. 
DEPUTY O'HARA: Okay, well some people go by middle names and stuff like 
that. 
vj MR. TINGEY: Yeah, huh. 
DEPUTY O'HARA: Um, Mark we wouldn't be here if there was just one video. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: And you know that. Okay? There is significantly more than 
one video that you've been downloading through FrostWire, isn't there? 
DET. BURR Mark, Look at me for just a sec. 
MR. TINGEY: Okay. 
SERGEANT BURR: The way to save yourself and face right now is to be 
.J absolutely up front. 
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MR. TINGEY: Mmkay. 
SERGEANT BURR: Do you understand me? 
MR. TINGEY: Yeah. 
SERGEANT BURR: Okay. People screw up all the time. It's owning up to "em. 
And let's get this thing trait, straightened out. Let's get you on the path to gettin 
things corrected. And so you need to be absolutely honest with him, Okay? 
MR. TINGEY: Mmkay. 
SERGEANT BURR: Because we have the ability right now to desh·oy everything 
that's going on in your life. 
MR. TINGEY: Okay. 
SERGEANT BURR: But a lot of it's gonna be based on how cooperative you are. 
DEPUTY O'HARA: You know, I deal with a lot of people on this. This is what I 
do exclusively. And I appreciate you being willing to talk to us, because, you 
know, you don't have to. But when I do these interviews with people and we do 
these search warrants, by the time we get here, we've got everything. 
I've been on line, connected to you, for months, through different IP 
addresses. 
MR. TINGEY: For months? 
DEPUTY O'HARA: Yeah. They're bringin in my lap top and I can give you 
dates and IP addresses of when it connects - when I've connected to you. Okay? 
And ... 
MR. TINGEY: I'm, I'm really confused by that. 
DEPUTY O'Hl-\.RA: It's periodic, ifs been, ,,veil January, a little bit into 
December, and February - is the dates that are on it, from memory. I know 
January and February. 
:tvfR. TlNGEY: Huh 
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DEPUTY O'HARA: And I think there was one hit in December. But uh, the stuff 
ltiP that we do, I, it, there's no doubt on it. 
MR. TINGEY: Okay 
DEPUTY O'HARA: Okay? Now there's two ways to approach this, and I've 
dealt with people who've, who've handled it both ways. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: There are the people that go "You know, I've got a little bit 
of a problem." And all the way through the system, the people that accept that 
they've got an issue, they're, they're treated well. I mean, because the syste1n 
isn't there to screw people over, it's to help people get the help that they need. 
And if you've got a problem with pornography, or liking different things, 
that's something, that acknowledgment, people work with. The people that want 
to stonewall everything, and, I mean, we've got the search warrant, I gave a copy · 
to your wife, we take the computers, we pull everything that's on 'em. 
MALE OFFICER: This young lady needs to go to work. 
MR. TINGEY: Yeah 
·~ rv1ALE OFFICER: So - should \,ve ... 
DEPUTY O'HARA: Yeah. 
MR. TINGEY: You're good. 
DEPUTY O'HARA: Yeah. 
MR. TINGEY: Okay. 
MALE OFFICER: Yeah. Go ahead and let her get ready to go. (Directed to 
someone outside room) 
DEPUTY O'HARA: Okay? So it's up to you how you want to ... 
MR. TINGEY: Um ... 
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DEPUTY O'HARA: ... deal with this. 
MR. TINGEY: Okay. So, what are our options though? Um, I ... 
DEPUTY O'HARA: Look, ... 
MR. TINGEY: So, there are a couple of things I did have ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... um that, where actually I, I did download them on accident. 
Um, I was attempting to download pornography, but I got some other stuff. 
(In background, overlapping: 
MALE OFFICER: Do you need to get some things out of here? 
MRS. TINGEY: Um, I need to get my socks, yes.) 
DEPUTY O'HARA: Okay. What kind of search terms would you use? 
MALE OFFICER: She's gonna come and get some socks. 
MR. TINGEY: Okay. Um, Hi Angie! 
MRS. TINGEY: Hi. 
MR. TINGEY: (laugh) I'll talk to you ... 
MRS. TINGEY: Oh yeah (inaudible.) 
MR. TINGEY: ... once I'm done. 
MRS. TINGEY: (inaudible) 
DEPUTY O'HARA: What type of search terms would you put in? 
l"/IR. TINGEY: IV1rnkay. Can we wait til my wife is gone? 
DEPUTY O'HARA: Yeah, I thought she walked out. (Laughter) She coming 
back in? 
Q 
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MR. TINGEY: Hey Angie? 
FEMALE OFFICER: No. She's going to work. She's getting her socks, so she can 
leave. 
MR. TINGEY: Is she gone? Er, where is she? 
MALE OFFICER: She's just putting her shoes on right 1!ow. 
(Pause) 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Start with the one in there. 
-i!J FEMALE OFFICER: Huh? 
DEPUTY O'HAR.i\: Start with the computer in there. 
FEMALE OFFICER: Well do you, want her to come say goodbye? 
DEPUTY O'HARA: That's up to them. I mean, they, it's not like you're under 
arrest or anything. You can do and say what you want. 
,._;; (Inaudible voices in background) 
DEPUTY O'HARA: Jeff, start with the one in there. 
JEFF: Where? 
DEPUTY O'HARA: In there, this side. 
JEFF: Okay. 
DEPUTY O'HARA: So ... 
MR. TINGEY: It's that one right there. 
JEFF: vVhich one? 
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DEPUTY O'HARA: Is there more than the one right in here on the floor? 
JEFF: The one on the floor here. 
MR. TINGEY: Yeah. 
JEFF: Over there. 
DEPUTY O'HARA: Okay. 
JEFF: Start with this one right here? 
DEPUTY O'HARA: No. 
JEFF: Or the one in the bedroom? 
DEPUTY O'HARA: The one in the bedroom. 
JEFF: Gotcha. 
DEPUTY O'HARA: So what type of search terms would you use to, to down ... 
MR. TINGEY: You mean porn? I use the term 11 Lolita. 11 
DEPUTi O'HARA: Lolita? Okay. L-o-1-i-t-a? 
MR. TINGEY: Yeah. I think that just means like 18 year olds. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: mmrn 
DEPUTY O'HARA: Um ... 
JEFF: (Inaudible) password. 
MR. TINGEY: You need my password? Er ... 
DEPUTY O'HARA: Yeah, let me - you got a note pad? 
8 
(Multiple inaudible speakers) 
DEPUTY O'HARA: You want to take notes, on that? I've got a pen here. 
JEFF: Thank you. 
DEPUTY O'HARA: You want to write down login and password for me? 
The stuff that we use can bypass, but it's easier - is the computer on right 
now? 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Okay. 
~ MR. TINGEY: It's just right there next to the bed. 
SERGEANT BURR: Mark, let me tell you that this is the best \vay ... 
DEPUTY O'HARA: Is that an oh or a zero? 
MR. TINGEY: Yeah, it's a zero. 
DEPUTY O'HARA: Zero? 
SERGEANT BURR: We, we really want to work with you and get this figured 
out, okay? 
MR. TINGEY: So what, um, 
DEPUTY O'HARA: Jeff? 
IvfR. TINGEY: I don't even think I really have any in possession. I don't, I 1nean 
there's like four or five videos that are still on there, but l don't think they're child 
pornography. I think I deleted·all that, um ... 
DEPUTY O'HARA: Okay. 
~ MR. TINGEY: I, I don't - I never did anything intentionally. I, I mean like, I uh, 
in the heat of the moment I may have given them a search term that, you know. 
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DEPUTY O'HARA: Like what? 
MR. TINGEY: Um, I think I used "underage11 ••• 
DEPUTY O'HARA: O~ay. 
MR. TINGEY: ... once, but. I mean, I was thinking that would be more like 
where they dress 'em up like they're younger, but actually it's not illegal. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, but there was one or two that came up that were just vile, 
and they were underage. 
DEPUTY O'HARA: Okay. Which are the ones that you recall being ... 
MR. TINGEY: Um ... 
DEPUTY O'HARA: ... definitely under age? Describe them to me, because I've 
seen the1n all. 
MR. TINGEY: I, I got one that was under age, um, that I really remember. There 
was a bunch that had names that were underage and uh - those were pretty 
nasty, but they were definitely legal. But uh, it was just a little girl who was tied 
up, and it was terrible. 
DEPUTY O'HARA: Okay. How old would you say the little girl was? 
MR. TINGEY: Twelve. 
DEPUTY O'H.ARA: Twelve? Okay. 
MR. TINGEY: Thirteen. 
DEPUTY O'HARA: A1I right. And what, what prompted you on Sunday to get 
rid of it? You said J"OU o-bot, vou deleted it a 11 a cou oie davs ae-o. 
t .J .L .J '--' 
MR. TINGEY: Oh, um, no, I uh, I just felt, I don't know, I didn't, like I said, I only 
have the one thing that I downloaded and that actually was - but I was just like, 
"Oh my gosh, this is so terrible" and I deleted it. 
10 
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DEPUTY O'HARA: Okay. 
MRS. TINGEY: Have you seen my keys? 
MR. TINGEY: Um, I haven't. Ohp! I havel 
MRS. TINGEY: Oh. 
MR. TINGEY: There they are. 
(iJ MRS. TINGEY: Oh yeah, you have them. 
MR. TINGEY: Okay. 
MRS. TINGEY: I forgot you had them. 
MR. TINGEY: See you. 
MRS. TINGEY: Thanks. 
DEPUTY O'HARA: What, where would you store the files that you 
downloaded? Was there a separate subdirectory for it? Did you just store it in 
FrostWire's library? 
MR. TINGEY: I just stored it in FrostvVire's library. 
DEPUTY O'HARA: Okay. Have you used any other peer-to-peer software ... 
MR. TINGEY: No. 
DEPUTY O'HARA: ... besides FrostWire? Okay. When did you start 
downloading pornography on it? 
MR. TINGEY: Um, I don't know. My, my friend told me about it probably in 
January, and uh, and then he installed it for me. And that was it. Um, and then l 
used it in Tanuarv once. And then I used it, like a week or two a2:o . 
.,, ✓ , \..I 
DEPUTY O'HARA: Okay. How many, would you just look for videos, or 
photos, or both, or what would you look for? 
1 1 
MR. TINGEY: I just used it for videos. 
DEPUTY O'HARA: Videos? 
MR. TINGEY: But I didn't ... 
DEPUTY O'HARA: Okay. How many videos would you say were definitely or 
might be underage in your opinion? 
MR. TINGEY: One. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, there was definitely just one that was under age. It was a girl 
on a webcam, and, I don't even think I let that one finish downloading. 
DEPUTY O'HARA: Okay. Let me grab my laptop real quick and we'll, we'll talk 
a little bit about what I downloaded. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: I need my laptop (inaudible.) 
(Speakers are inaudible.) 
MR. TINGEY: I don't think I got very much. 
DEPUTY O'HARA: Okay. What would you do with your settings on FrostWire? 
MR. TINGEY: Um, what are the settings on FrostWire? I ... 
DEPUTY O'HARA: Wel], you can adjust your speeds for uploads and 
downloads. You can set certain files to be shared, to not be shared. 
MR. TINGEY: I didn't do anything with it, so ... 
DEPUTY O'HARA: You just took the defaults? 
MR. TINGEY: Yeah. So was anything that was downloading was also sharing? 
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DEPUTY O'HARA: Yes. 
MR. TINGEY: Okay. 
(Pause) 
DEPUTY O'HARA: We can talk about exact dates and files. 
MR. TINGEY: Yeah. 
viJ DEPUTY O'HARA: Because there were quite a few files, and several of them I 
recognize. And, you know, the titles are pretty explicit as to what they are. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: So, here's the thing. When I talk to people who've done this, 
um, most of' em, like you said, got into it initially accidentally. They were 
looking for one thing, got that. And that's why we don't do search warrants on 
one file, because that can be an accidental thing. But the people who continue to 
download it after that, you know, acknowledging that, "Okay, I like looking at 
"em a little bit younger. 1 was searching for that'type of thing." is part of 
acknowledging that, that there's a little bit of an issue there. And like I said, all 
the way through the system, watching the way it works, people get treated two 
different ways. The ones who acknowledge, "Look, I've got a problem. I want 
some help for it." Those are the ones that they look more at helping. The ones 
who, who dig in their heels and, "No, I don't have a problem. This wasn't, 
this-isn 1t-rny-fault." type a thing. Well, those people aren't looking for help. 
MR. TINGEY: (nervous laugh) 
DEPUTY O'HARA: Right? I mean, that's a ... 
MR. TINGEY: Yeah, urn, well, at the, at the same time, un,, CI was bulk 
downloading. 
DEPUTY O'HARA: You have to click each individual file to dm-vnload it. 
MR. TINGEY: (inaudible) if you just kinda go down. I'm certain it'll show on 1ny 
incompletes. I mean, I have like 70 incompletes. But I do see what you're saying. 
I agree with what you're saying. And I want to be as helpful as possible. Um, 
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um, even if there's a way to just look at which ones were watched, um, on my 
computer you'll see that only one or two ... 
DEPUTY O'HARA: Well ... 
MR. TINGEY: ... were even started. 
DEPUTY O'HARA: Did you delete the library file for it and all of those files? Or 
did you just delete the, the FrostWire program? 
MR. TINGEY: I'm not super computer savvy. Um, the FrostWire program is still 
on. Um ... 
DEPUTY O'HARA: Oh, I thought you said you removed it a couple days ago. 
MR. TINGEY: No, I said that the second it downloaded it - I saw what it was, I 
deleted it. 
DEPUTY O'HARA: Oh, okay. 
MR. TINGEY: I mean, I think I have like five or six titles right now. I'll show you 
exactly where they are, that say they have, that are dirty names, like that say 
they're like forktu(?) girls (phonetic) or whatever, but it's like black people ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... and Asians. And they're all 20 or 30, and they're adults. 
DEPUTY O'HARA: See, and that's, that's one of the things is the investigators 
that do what 1 do? There are detectives all over the world. There's a whole, 
whole group of them. [ mean the federal, FBI's got a whole branch dedicated to 
just doing this stuff. Um, most of the states have got task force teams like the one 
I work with that do just this stuff. And part of it is we've identified knovyn child 
pornography. In a Jot of cases we've identified who the kids actually ,,vere. 
MR. TINGEY: Oh 1 that1s kind of depressing. 
DEPUTY O'HARA: And with those, in our database, those images are logged 
differently than ones that are suspected. And when detectives go and do search 
warrants like this and we search through people's computers, when we find new 
14 
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images and videos we put them into that database. And we look at them and go, 
~ you know, "This is actually an adult one." "This is actually a child one." "This 
one we know who the victim is." Um, "These are gray area .. " 
MR. TINGEY: Okay. 
DEPUTY O'HARA: ... "could be, may not be ... " 
MR. TINGEY: Now, so ... 
'"" DEPUTY O'HARA: So when we do that we actually know ... 
MR. TINGEY: Um, there was one or two that were intentionally downloaded .... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... and this is complete disclosure. One or two that were 
intentionally downloaded kind of in the heat of the moment. I saw what they 
were, I felt so awful about it I deleted it. 
Um, last week, this, that was a while ago. Last week, last Sunday, or 
Saturday, or whatever it was, um, one of them was accidentally downloaded. 
And that was, uh, I think that was the one where the girl was tied up. And it just, 
like it made me cry. I deleted that. And I don't believe, anyway, I have any in 
my possession. If I have any in my possession it's because I was, um, trying to, I 
just stopped it and didn't think it was worth, I probably have like seven or eight 
partials ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... on there on the incomplete because like I said, I'd just go 
through and click on it when I typed in "porn:' About half of them on there have 
something in its name that says it is ... 
DEPUTY O'HARA: Okav. 
~' 
MR. TINGEY: ... but the actual file, um, probably isn't. 
-di DEPUTY O'HARA: Okay. How much, um, how many of the, how many 
pornographic of any sort files do you think you've got on there? 
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MR. TINGEY: Five. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Maybe six. 
DEPUTY O'HARA: So the five or six, can you describe what, what you've still 
got on there? 
MR. TINGEY: Um, not really, because I think I've only actually watched two. 
Uh, I have one called like "Onion Booty." It's, um, two black girls. Um, one that 
has, uh - oh, what is it? 
(Unknown speaker in background): ... computer file here? 
MR. TINGEY: One that has, um. Oh, what is it? Uh, "Two Ghetto Gaggers" file, 
just black girls. I think that's about it. Um, I think there might be a German file. 
But I think that I, I think that's all I have. Um, and if there is any single file on 
there that is of that nature it's because it was I didn't delete it, I just hit cancel. 
And, uh, because I did feel so awful. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: And I think the fact that l do have those other files but not like anv 
.I 
of that other, I mean, it's - the MO of a child pornographer is to keep a lot. 
DEPUTY O'HARA: Well, okay. Going by, by dates, um, double checking it here, 
what you said before is right. I've got January 28th, January 29th, February 8th, 
February 11th, February 12th. 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Okay? 
MR. TINGEY: And fact that ... 
DEPUTY O'HARA: Does that sound about right? 
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MR. TINGEY: And the January, that actually may have been my friend. He 
VJiJ stayed over while my wife was in Michigan. 
DEPUTY O'HARA: Okav . 
.I 
MR. TINGEY: Um, so. But um, I, I did, like I said, I didn't get maybe one or two 
files then, but that was like ... 
DEPUTY O'HARA: Tell me about last Friday. 
MR. TINGEY: Last Friday I was home alone. I was bored. And I just got on and 
I typed in 11 porn, 11 and I just started clicking. Um, I probably start, initialized a 
download of maybe 30 or 40 files. 
Um, at one point I typed in "underage." And the reason I typed in 
11 underage 11 is because, um, you know, like - well, this is probably the first I 
looked at porn in like a long time. Like a year. 
SPEAKER UNKNOWN: Really? 
DEPUTY O'HARA: What's that? 
FEMALE OFFICER: You want us to shut this a little bit? They're being kind of 
loud. 
MR. TINGEY: But anyway, that's not relevant or important at all to the case. 
What is important is that there's a guy out there named Max Hardcore that, u1n, I 
mean, I watched when I was maybe like, when I was younger. 
~ DEPUTY O'HARA: Mm-hrn. 
MR. TINGEY: Um, anyway, and his MO is that they1re like schoolgirls. Um, and 
so ... 
DEPUTY 0 1 HARA: Okay. And what, what thing is he on? Is he on, did you 
find his videos on Frost\Vire? Is he someone you kncw.r personally? Is he 
someone, this Max Hardcore guy, how do you know him? 
MR. TINGEY: He 1s a, he's a millionaire pornographer. He makes pornography 
and ... 
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DEPUTY O'HARA: Okay. 
MR. TINGEY: ... produces it legally. His name is Max Hardcore. And that's 
the name of the brand. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: And so, he was actually shut down for lewd indecency because in 
one of his videos a girl claimed she was 14. But she was not. She was over 18 
and had signed a legal waiver. But unfortunately, um, you know, they decided 
to put that in there. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: But, so it, I, five petite young women who look like they're 14 or 
15, or sometimes even younger. Um, so that's called "Max Hardcore." And that 
was what I was really going for. And he uses the tag lines "underage," "Lolita,'1 
um, and so on, but ... 
DEPUTY O'HARA: So where did you first start finding his videos? 
MR. TINGEY: On the Internet. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, unfortunately, uh, well, fortunately, I guess, um, like I said, I 
guess it's, uh, hah, yeah. I broke my elbow, so we hadn't been physical in a long 
time so I, uh, I got bored, um, but because BYU's Internet filters are so stringent, 
which is a good thing ... 
DEPUTY O'HARA: Mm-hrn. 
MR. TINGEY: Urn, I couldn't access any of that, which is why my friend told me 
about FrostWire. Which is why I got on FrostWire looking for something like 
that. 
DEPUTY O'HARA: Okay. Your friend that showed you this, does, was he 
showing you how to find just regular porn? Do you know if he likes younger 
porn too? What - how did you guys have that discussion? 
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MR. TINGEY: Well, that implies that I really like young porn and Ir I don't like 
i,JJ child pornography, since this is being recorded I want that to be on file. 
DEPUTY O'HARA: Okay. But, I mean, you talked about, with him, 
pornography or what ... 
MR. TINGEY: I, I talked to him, I just said, you know, I just want something to 
spice up, you know, my love life. Because, like, she'd been really sick and I broke 
my elbow, so ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... and he said, well, just install it and type in, you know, "porn," 
and then just use search terms to narrow down what you like. 
~ DEPUTY O'HARA: Okay. 
-~ 
MR. TINGEY: Um, so I did that. Typed it in, put it in. Um, yeah. 
DEPUTY O'HARA: Okay. So let me ask you if some of these titles sound familiar 
to you: Um, "Underage Tech King", "Drunk Bengalor Girls", "14 Underage", 0 12 
Underage"? 
MR. TINGEY: Um, "Drunk Bengalor Girls" does, but that doesn't say it's 
underage at all. 
DEPUTY O'HARA: Right. 
MR. TINGEY: I ... 
DEPUTY O'HARA: No, I'm going through the list of what we saw. 
MR. TINGEY: Oh, okay. So, um ... 
DEPUTY O'HARA: I'm just reading down the list here. 
MR. TINGEY: Okay. Yeah, go ahead and just read it off to me, yeah. 
DEPUTY O'HARA: Do those names sound familiar? 
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MR. TINGEY: Um, definitely "Drunken Bengalor Girls." 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Because I remember I tried to play it and it didn't do anything. 
DEPUTY O'HARA: "Thirteen-Year-Old Brother Fucks 11-Year-Old Sister", 
"Eleven-Year-Old Sister Gets Cum in Face", "kiddy, child, dog porn, Lolita." 
Does that title sound familiar? 
MR. TINGEY: Um ... 
DEPUTY O'HARA: Because you have that one quite a bit. 
MR. TINGEY: Really? 
DEPUTY O'HARA: Uh-huh. 
MR. TINGEY: Did 1 keep hitting it, or what? 
DEPUTY O'HARA: Um, Multiple days. 
MR. TINGEY: Oh. Okay. Well, I don't remember ever seeing that. Um. 
DEPUTY O'HARA: You don't ... 
MR. TINGEY: I just ... 
DEPUTY O'HARA: You don't remember ... 
MR. TINGEY: I don 1t remember seeing the files but, um, l remember, like, the 
title, yes, but the file, no. 
DEPUTY O'HARA: So you don't remember a video that's being shot of a, gu-, 
kid sitting there masturbating. Two, two girls in their early teens sitting there. 
ThP two girls start to kiss, and he ejaculates on their face. You don't reinember 
that video? 
MR. TINGEY: Uh uh. I have seen that, yes. 
.(;) 
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DEPUTY O'HARA: Okay. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: \!\Then did you see that one? 
MR. TINGEY: I don't know. Um, I thought they were like 18 though. No, I did. 
DEPUTY O'HARA: Come on. Seriously. I mean, looking at those two girls you 
think they're 18? 
MR. TINGEY: I think so, yeah. But, um ... 
DEPUTY O'HARA: And the title where it says ... 
...J MR. TINGEY: So I did see that one. 
DEPUTY O'HARA: ... 13 year old and 11 year olds doesn't see1n to convince 
you that they might be younger than 18? 
MR. TINGEY: Um, FrostWire tends to just have exb·emely misleading names. 
DEPUTY O'HARA: Okay. How about 'Tiny Virgin Daughter at 13 Has Trouble 
Taking Her Father's Cock11 ? 
MR. TINGEY: I don't remember that one. What's that one? 
DEPUTY O'HARA: Mmmm, that one I haven't watched yet. 
~ MR. TINGEY: I think that one, let's see. No, I don't know. I don't think, what is 
that one? 
DEPUTY O'HARA: Okay. How about "Five-Year-Old Girl Raped by Daddy", 
"Preteen", "Child Pornography", "Illegal", "BTHC, taddo reggo baby shiv, KO 
Quality, Lolita, Child Fuckuh." (Phonetics used.) Do you recall that title? 
iv1R. TINGEY: No, what's that one? That one just sounds bad. 
DEPUTY O'HARA: Well, there's two different options on it. 
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MR. TINGEY: So, urn, I don't, that one came up under Lolita. 
DEPUTY O'HARA: Mmkay. 
MR. TINGEY: Which is a search term. 
DEPUTY O'HARA: Do you recall a video of a guy, obviously middle aged, he's 
got gray hair. There's a mattress in the floor of living rooms, camera set up 
recording, um, and he's having sex with two different girls in their early-to-mid 
teens ... 
MR. TINGEY: No. I actually ... 
DEPUTY O'HARA: ... while they trade out? 
MR. TINGEY: No, I don't. Which I'm glad to say I don't. 
DEPUTY O'HARA: Okay. Uh, the one with the, from this title, the one that's got 
a little girl three, four, five, laying on the bed either asleep or, or drugged. Aduit 
male comes in, flips her around, um, oral sex. 
MR. TINGEY: No. 
DEPUTY O'HARA: Starts rubbing, masturbates on her vagina? 
MR. TINGEY: No. 
DEPUTY O'HARA: No? 
MR. TINGEY: I can honestly say no, I haven 1t seen that one, thank, no, I haven't 
seen that one. Um, the only ones I saw - this will be easier. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: I'll just tell you the only ones I sa\•V. Well, apparently it was that 
one because! thought that; l honestiy thoueht that one \•Vas, they ,A/ere over age. 
I did. Um. 
DEPUTY O'HARA: Okay. 
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MR. TINGEY: I saw the girl, there's a 12-year-old with her webcam. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: I saw that one. That was sad, but I didn't watch the whole thing. I 
just watched from like the first like minute where she was just looking at the 
webcam. So I didn't even see, um, anything tasteless. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, and the other one was that picture of the girl tied up. 
DEPUTY O'HARA: Okav. 
J 
MR. TINGEY: So those are the two files that I watched. 
DEPUTY O'HARA: Describe the picture of the girl tied up. 
MR. TINGEY: It's just ... 
DEPUTY O'HARA: Because I know several different series. 
MR. TINGEY: It's just ... 
.J DEPUTY O'HARA: VVhat color is the rope on it? 
MR. TINGEY: I don't know. I didn't look that closely. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: All I sa,v was a little girl with her ankles tied to her thighs. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: And that's all I remember. 
DEPUTY O'HARA: Okay. And from what I remember, legs spread wide, ankles 
tied to thighs with yellow rope. Is that ... 
MR. TINGEY: You apparently know much more about it than I do. 
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DEPUTY O'HARA: Well, I've done a lot of these search warrants. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: A lot of the same pictures show up over time. 
MR. TINGEY: Yeah, I, I don't, I don't know, man. I, I didn't look at it that closely. 
It popped up and it made - it reminded me of my niece. 
DEPUTY O'HARA: What do you mean it reminded you of your niece? 
MR. TINGEY: Well, because it's just a little girl, and I love my niece. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: And - it's not like I'm sexually ath·acted to my niece. (Nervous 
laugh) 
DEPUTY O'HARA: Well, I just wondered if, you know, sometimes when I hear 
things like that they've got a relative who had been victimized in a way and ... 
MR. TINGEY: Oh. 
DEPUTY O'HARA: .. : that's what you meant ... 
MR. TINGEY: No. 
DEPUTY O'HARA: ... by it, as opposed to just appearance. 
MR. TINGEY: No. This, I, I really appreciate the fact that our state has a service. 
I really, really appreciate the fact that you're here today, because it means it 
works. 
DEPUTY O'HARA: Mm-hm. 
MR. TINGEY: Um. I, hm-vever, do maintain this is accidental. AnJ vou 1ll find in 
.I 
my record on my library that I am not a child pornography habitual watcher or 
user. Urn, however, accidentally, or in two or three cases purposefully, but I -
how many files are there, really? I mean, because I down - I try to download a lot 
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DEPUTY O'HARA: Yeah. 
MR. TINGEY: ... because ... 
DEPUTY O'HARA: \!\Tell ... 
MR. TINGEY: ... the way it works is you never know how fast it's gonna go so I 
just go and I just click lots. And then when it pops up I, is when I first see, really, 
what I've downloaded. Um, and I h·y to, as soon as it's done. get rid of anything 
that I find offensive. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Which the fact is all of it is offensive. 
~ DEPUTY O'HARA: Well, I mean, we've got "Eleven-Year-Old Girl Raped by 
Daddy", "Ten-Year-Old Boy Doggy Fuck Eight-Year-Old Sister11 , "Mom Wakes to 
Rape Son." Um, that one's adult. 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Um, "Fourteen-Year-Old Bitch Having First Orgasm", Uh, 
"Raven Reillv Teen 19 Year Old .. 11 That's adult . 
., 
.J ivfR. TINGEY: See, if I have dm,vnloaded (inaudible -talking over one another.) 
DEPUTY O'HARA: (Inaudible talking over one another.) I mean, but do you see 
a pattern here with the search terms and what, what videos are being 
downloaded? 
MR. TINGEY: Um, I see that they all share certain terms, yes. Um, but once 
again ... 
DEPUTY O'HARA: What terms \vould those be? 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Urn, but you'll see that that's, you know, I was looking for ... 
') -
_.) 
DEPUTY O'HARA: Well, here 1s the thing. Some of these titles don't have 
"Lolita. 11 
MR. TINGEY: Like which ones? 
DEPUTY O'HARA: Well, that one does. But let's go ... That one does. Well, this 
one doesn't. 
MR. TINGEY: "Virgin?" 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Or "small", or "little"? 
DEPUTY O'HARA: Uh, that one doesn1t. 
MR. TINGEY: "Pussy"? 
DEPUTY O'HARA: Okay. So the, those are all search terms that you used as 
well? 
MR. TINGEY: Um, I looked for "pussy" or, so and 17 though. it's ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: When it's referring to 17 is that underage? 'cause .. 
DEPUTY O'HARA: Yes. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: Although you'll see. Category is age difficult. It may or may 
not be. So that's - we haven 1t identified who the person is. 
MR. TINGEY: Okay. So how many, how many files total does it have here? 
DEPUTY O'HARA: It has, on this day, 17. 
MR. TINGEY: So if I could - can I go get my computer, just bring it in and show 
you? 
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(Male voice in background): Not right now. 
DEPUTY O'HARA: It - he's running forensic software on it. 
MR. TINGEY: Mmkay. So you're just pulling up everything that's ever been on 
it? 
DEPUTY O'HARA: Mm-hm. 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Well, and what he, this one is a preliminary one. 
MR. TINGEY: Mmkay. 
~- DEPUTY O'HARA: Um, we'll be taking the computer to the forensic lab as well 
and it'll pull up all the deleted. 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Okay? So, how many images that, would you say are 
definitely underage on there that we're gonna find even amongst the deleted? 
MR. TINGEY: Um, I don't know. In the mass, uh, I really don't know. Is the 
vJJ thing. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: I don't think it's ... 
DEPUTY O'HARA: Ballpark? 
MR. TINGEY: ... very nmch. A ball park? Maybe ten. 
DEPUTY O'HARA: Okay. 
tv1R. TINGEY: Probably less. 
DEPUTY O'HARA: Okay. How many do you think might be underage? 
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MR. TINGEY: Well, if that one, like for example that one I thought was, um, over 
age, but ... Um, potentially 15. As much as 15. 
DEPUTY O'HARA: Fifteen different from the ones that ... 
MR. TINGEY: No. 
DEPUTY O'HARA: (inaudible) the 10? 
MR. TINGEY: Fifteen total. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um., I, I really am not a habitual user, and I wish I could just show 
you. Um, because I really feel like this is a, a very large misunderstanding 
because it's not like I am trying to rape little children. 
DEPUTY O'HARA: No. And no one 1s accusing you of, of doing anything like 
that. Um, but the thing is ... 
MR. TINGEY: But what is the statute for, um, for having ten underage videos? 
DEPUTY O'HARA: Well, it depends on whether you're talking the state one or 
the federal one. 
MR. TINGEY: Well, what are they? 
DEPUTY O'HARA: Um, pretty much anything under 18 is, is illegal. Um, and 
it's just how it's viewed from that point. 
MR. TINGEY: WelC I, I just want to know what the punishment is. What, what's 
gonna happen to me? 
DEPUTY O'HARA: Well ... 
MR. TINGEY: Arn I going to ... 
DEPUTY O'HARA: We're gonna continue to investigate, 'cause right, like I said, 
you're not under arrest. 
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MR. TINGEY: Mm-hrn. 
DEPUTY O'HARA: Okay? This is an investigation. 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Okay? I've got my partner in the, the other room taking a 
look at that laptop. Has there been anything on this one? 
MR. TINGEY: No. Or that one. 
DEPUTY O'HARA: No peer-to-peer software of any sort ... 
MR. TINGEY: Nothing. 
·-J DEPUTY O'HARA: ... mm, browsing pornography of any type ... 
MR. TINGEY: No. 
DEPUTY O'HARA: ... on either of these? Okay. Have you stored it to any 
other ... 
MR. TINGEY: No. 
DEPUTY O'HARA: ... externals, you know, portable hard drive, flash drive, 
anything? 
MR. TINGEY: I have not. 
~ DEPUTY O'HARA: Okay. Taken any pictures? 
MR. TINGEY: No. No. Um, I have not. Really it's just that one, uh, that one 
computer. 
DEPUTY O'HARA: Okay. Chatted with anybody online? 
MR. TINGEY: No, no. God no. No. 
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DEPUTY O'HARA: Um, used anything, any other type of software, you know, 
there's chat boards, Gigatribe, stuff like this where you can - it's more chat roo1n 
type of thing but you can trade files on? 
MR. TINGEY: No. 
DEPUTY O'HARA: No? 
MR. TINGEY: I haven't. 
DEPUTY O'HARA: Okay. The only thing you've used is that FrostWire? 
MR. TINGEY: Uh-huh. 
DEPUTY O'HARA: Okay. 
SERGEANT BURR: You understand why he's gotta ask all these, Mark, don't 
you? 
MR. TINGEY: I do. And ... 
SERGEANT BURR: 'Cuz it's just typical what's ... 
MR. TINGEY: Oh, um, I, I understand, yeah. 
SERGEANT BURR: ... what these are, okay? 
iv1R. TINGEY: Well, and the, the type of person who typically does it is in rnany 
different areas. And they're hoarders, so they typically ... 
DEPUTY O'HARA: Right. 
MR. TINGEY: ... tend to keep things. 
SERGEANT BURR: So there's no hard copies of anything anywhere? 
MR. TINGEY: No, um, there isn't. And I wish I could just show you on that 
laptop. Um, one thing ... 
SERGEANT BURR: Well, you understand that we're gonna find that? 
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MR. TINGEY: Oh yeah. 
SERGEANT BURR: I mean, it'll pull it off. 
MR. TINGEY: I do understand. It would just be easier. I just figured it would 
save some time. Um, no, uh, 1, yeah. 
SERGEANT BURR: As far as what's ha, what's gonna happen, we don't know 
the answer to that right now until we're completely get, till we feel that we've got 
all the facts. 
MR. TINGEY: Mmkay. 
SERGEANT BURR: Do you understand that? 
...; DEPUTY O'HARA: And, you know, a lot of it ... 
iv1R. TINGEY: Uh-huh. 
DEPUTY O'HARA: ... depends on honesty. We 1ve got a number of, of options 
available depending on what we find in the investigation. I mean, you've been 
very cooperative up until now, although I think, whether you choose to admit it 
even to yourself or not, um, you know. 
I'm lookjng at some of the first searches you did here. You had the1n for 
several days. I mean, this one was off of the first IP address. And you can see 
you were tagged multiple ti.mes on multiple days having it. And it's, you know, 
11 12-Year-Old Virgins." 
MR. TINGEY: Hmm. 
DEPUTY O'HARA: And I can tell you, if it's LS models? That was a company 
that Interpol shut down in the Ukraine, and all of their girls are very young. So I 
don't - just knowing that that's an LS models, um ... 
MR. 'TlNGEY: Okay. 
DEPUTY O'HARA: ... if it says 12, she's a young 12. I don 1t - (inaudible.) Let's 
see if we got that one frpm ... 
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MR. TINGEY: No, I ... 
DEPUTY O'HARA: ... someone else. 
MR. TINGEY: ... honestly truly believe ... 
DEPUTY O'HARA: So ... 
MR. TINGEY: ... I only have 1.0 or 15 files. And you 1ll see the majority -you 
have a list of 30 files, I believe? Um ... 
DEPUTY O'HARA: Well, I've got 17 on Friday. Um, on - January, under the IP 
address that you were using there, let's see, how many were there. Thirty-seven. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: A fair number of those were adult, but, uh, I mean, we're 
already into more than what you 1re, you're telling me of 10 to 15 just between 
those two days. And I haven't looked at the other days yet. 
MR. TINGEY: So, but that also logs things that aren 1t finished downloading. So 
large ... 
DEPUTY O'HARA: If there 1s ... 
MR. TINGEY: ... partials. 
DEPUTY O'HARA: If there1s enough of it - keep in mind, it doesn't have to be a 
full video. Jf I've got one frame of a video that shows child engaged in sex act, 
that's a - to give you an example, um, under state law every child in every act. So 
if there 1s multiple acts going on or multiple children, those are all separate. 
Under federal sentencing a video is counted as 75 photos. 
MR. TINGEY: Okay. 
DEPUTY CY HARA: Okay? DoPs that make sense? 
MR. TINGEY: Yeah. 
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DEPUTY O'HARA: A still photo would be 1, a video counts as 75. They just use 
~ that number. So that, you know, I'm up front with ya, you're, you're probably in 
trouble here. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: Okay? Um, you know, what we're going to do at this point 
is still undecided. 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Um, there's, there's possibilities of a whole bunch of 
different routes. 
MR. TINGEY: Um what are the different routes? Because I am, like I said, the 10 
Vii to 15 videos, that's what, 750 pictures? And that's hefty. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: That's big. 
DEPUTY O'HARA: Well, part of it's gonna be what, what evidence we find. 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: Okay? Um, no evidence, obviously there's not much that, 
that can be done about it. 
MR. TINGEY: Um ... 
DEPUTY O'HARA: Uh, other than at that point we, we start recommending that 
on the - outside the judicial system you maybe see some therapists, get some 
counseling, whether it's both religious and secular. Um, because there's an issue 
here that you're looking for specifically "Lolitas", 11 underage", "virgin", you 
know. The search terms that you're using here are not search terms likely to 
brine un adult oorno2-raohv. Okav? 
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MR. TINGEY: Mn1kay. 
DEPUTY O'HARA: You agree \,vith that, right? 
.,., 
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MR. TINGEY: Um, sort of. 
DEPUTY O'HARA: Those search terms ... 
MR. TINGEY: I, I can see that, yeah, now. Um, I ... 
DEPUTY O'HARA: The search tenns that are gonna bring up adult pornography 
are "pussy", 11 vagina 11 , 11sex, 11 um, "hard core", you know, things like that are 
gonna bring up adult. 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Search term - "Lolita" means little girl. Um ... 
MR. TINGEY: Mmkay. 
DEPUTY O'HARA: You know. Underage, I mean, there's no disputing what 
"underage" means, right? 
MR. TINGEY: Nah. 
DEPUTY O'HARA: So ... 
MR. TINGEY: Nah I, I see that, yeah. Like ... 
SERGEANT BURR: And Mark, you have to understand too that there's, there's 
not only us that get involved in this, okay? 
MR. TINGEY: Mm-hm. 
SERGEANT BURR: If there are charges that are filed the county attorney's office 
is involved and judges are involved. 
DEPUTY O'HARA: Well, and depending ... 
SERGEANT HURR: So ail those thines are involved. But it, but it does - we have 
I..J 
influence on it. 
DEPUTY O'HARA: Right. 
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SERGEANT BURR: And, it really comes down to what he's telling ya. 
DEPUTY O'HARA: Half of my cases go Federal. 
MR. TINGEY: Wow . 
DEPUTY O'HARA: Okay. Um ... 
MR. TINGEY: So I, I .. . 
DEPUTY O'HARA: So .. . 
MR. TINGEY: ... I'm being 100-percent truthful with you ... 
DEPUTY O'HARA: Right. 
MR. TINGEY: ... when I say I only think I had 10 to 15 ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... at any, at any point. 
DEPUTY O'HARA: Yeah, but that's ... 
..;; MR. TINGEY: And, uh, does it count for anything, can you even like, can you 
watch the timestamp on there and see if they've been watched or if they've been 
deleted? Because I think that's my biggest offense is that I, I didn't even watch 
most of them. 
~ SERGEANT BURR: Yeah, I understand that. But you also have to understand 
what he 1s telling you. 
MR. TINGEY: Oh, I ... 
SERGEAN.T BURR: Your searches ... 
fvfR. TINGEY: ... completely understand what he's saying. 
SERGEANT BURR: Your searches are intentional ... 
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DEPUTY O'HARA: Right. 
SERGEANT BURR: ... of those underage. 
DEPUTY O'HARA: Now ... 
MR. TINGEY: Yeah. No, you 're right. Like, uh, I, I do like younger, like 18 year 
olds, like when they dress up. I like the schoolgirl look. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, butt l 1rn not, I wasn't looking really for child pornography 
like kiddy porn. I wasn't really looking for that. 
DEPUTY O'HARA: Your, your tastes went more to younger teens? 
MR. TINGEY: Yeah, yeah. 
DEPUTY O'HARA: You know, they were, they'd hit puberty is what you're 
telling me. You don't like prepubescent. You like girls that have hit puberty that 
are ... 
MR. TINGEY: Yeah, like ... 
DEPUTY O'HARA: ... developing. 
MR. TINGEY: Like 18 year olds that look, yeah, like Max Hardcore. Um, yeah. 
DEPUTY O'HARA: Okay. Um, as far as - so there's, there's the one case of, 
okay, if we find no evidence, we find no evidence. And that's where we just 
really encourage you to ... 
MR. TINGEY: Get help. 
DEPUTY O'HARA: ... get help ... 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: ... because this does develop. People - it's, it's a downward 
slope that people just find themselves sliding down. 
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MR. TINGEY: Mm-hm. 
DEPUTY O'HARA: Okay? From the sound of it you' re early into this, so that, 
that's a possibility. Now, \Ve find evidence, there's two possibilities. There's the 
state court, or there's the federal court. Okay? 
With the federal court, like I explained, each image - they, they do their 
charges a little differently than in state court. In state court you would get a 
charge for each of those images or each o.f those acts that occur in a video. So, 
you know, you could have 200 charges. But in sentencing they sort of combine it 
all. 
The Feds work the opposite. You get one charge, but at sentencing all of 
those images count in their factoring out sentencing. So that's where I said a 
video counts as 75 stills. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: Okay? Um, the feds have minimum mandatories. 
MR. TINGEY: \Nhich is? 
DEPUTY O'HARA: Just for possession, it's supposed to be, generally it's three to 
five years minimum mandatory. 
The state charges are - that's, that's a lot more dependent on you. Where 
we were talking about acknowledging a problem, seeking help, um, doing things 
to address the issues, our judges here are very interested in giving a person a 
chance to redeem themselves and get help. That's not to say there won't be any 
.iJ punishment, but it, it's all over the place. Um ... 
SERGEANT BURR: But it, but it is a second-degree felony. 
DEPUTY O'HARA: ft is. 
SERGEANT BURR: So maximum ... 
MR. TINGEY: Oh, goodness! 
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SERGEANT BURR: · ... the maximum penalty is pretty serious. But there, like 
he says, there's a, there's a whole lot more leeway under the circumstances in the 
state courts. 
DEPUTY O'HARA: No, you know. I'm gonna go into a, a slightly different 
realm. I'm not saying you're involved in this, but rm using this as an example of 
how things work with our judges. In the past couple of years we've had two 
different cases. One involved a scoubnaster who came forward and said he'd 
been molesting kids over the years. He was completely up front with everybody, 
sought help, gave full disclosure of everything that was going on. The judges 
worked with him, suspended most of his sentence, put him into therapies. 
Then you probably saw in the news the, uh, um, seminary principal from 
Lone Peak. 
MR. TINGEY: No. 
DEPUTY O'HARA: He, he had an affair with one of his students, who was a 
teenager. And, he was a, he was a guy that was pretty fuil of himself. He was 
not going to admit any wrong. He was gonna take it all the way. Um, you know, 
"It was her fault because ... " 
MR. TINGEY: Well ... 
DEPUTY O'HARA: " ... she had issues.', That guy, because of his approach in 
dealing with the system, didn't get help and leniency. 
MR. TINGEY: I have a question. 
DEPUTY O'HARA: Yes, sir. 
MR. TINGEY: Um, I didn't do any of that. 
DEPUTY O'HARA: No, and thaes why I said ... 
MR. TINC:~EY: nnaudibie - taikine over one another.) \ u , 
DEPUTY O'HARA: ... I'm not accusing - I'm, I1m ... 
MR. TINGEY: Well, what ... 
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DEPUTY O'HARA: Because I don't want to be accused of off, offering you 
·4 anything or misleading you on what the potential is, I'm using things that are 
similar but different. Nothing that you're accused of. But you can see the 
difference between what the two different approaches were, ... 
MR. TINGEY: Yeah. 
DEPUTY 0 1 HARA: ... and what the results were. 
MR. TINGEY: Uh-huh. 
DEPUTY O'HARA: Okay? And that's in a more serious thing of actual hands-on 
offenses. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: Okay. And so that's where I'm telling you, you've been 
cooperative with us so far. But I, honestly, I don't know whether you're trying to 
mislead us, or you're trying to mislead yourself on ac, acknowledging whether 
you've got a problen1 on this. With - you keep saying, "It's accidental. It's 
accidental." Well, your search terms aren't accidental. I can show you've had 
those videos for multiple days on there. That's not accidental, is it? 
MR. TINGEY: Um, well, it is, 1 think. Well, not accidental that I was looking for 
that, and I do agree that that is ki11d of problematic that I like that schoolgirl look. 
Um, however, uh, I, I wasn't like I was sitting down looking for, you know, 
six-year-old little girls or ... 
DEPUTY O'HARA: No, and ... 
tvfR. TINGEY: ... stuff like that. 
DEPUTY O'HARA: No. No. 
MR. TINGEY: I mean, it's not ... 
SERGEANT BURR: But Mark, you have to understand, okay? We have, we have 
parameters that we have to look at. And what the law describes, by law, 
anything under 18 ... 
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MR. TINGEY: Yeah. 
SERGEANT BURR: ... that we can go in to court and say, "Yeah, it's pretty 
confident that person's under 1811 , is violation of the law. It doesn't make any 
difference if it's 2, 3, 4, 5, 16, or 17. 
MR. TINGEY: Okay. 
SERGEANT BURR: Do you understand what I'm saying? 
MR. TINGEY: I understand. 
SERGEANT BURR: And that's what he's trying to tell you. 
DEPUTY O'HARA: Yeah. 
SERGEANT BURR: That you - that the denial aspect of things within yourself, I 
think that's the biggest problem right now is your denial aspect to you. And if, if 
we - even if we went ahead and gather all the evidence and we went in, because 
you, you know, you've been -you grew up in primary. You grew up "actions 
speak louder than words." How many times, how many times did you hear 
that? 
MR. TINGEY: Mm-hm. 
SERGEANT BURR: Okay? So we can go in with evidence and say, "He was on 
this for this amount of time, he downloaded this one, da da da da", and pull that 
evidence off your computer off his, his search on-his, and the actions will speak 
loud and clear to the judge. 
So what do you think's gonna happen? And you're not gonna benefit at 
all, bee a use you 're still in denial. Does that make sense? 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Here, here's a wav to break past it a bit, and maybe get you 
.,I L .. "- -
to acknowledge even to yourself. How many times have you masturbated to 
these videos? Or to the re - you know, fantasizing about these videos? 
MR. TINGEY: Um, which videos? 
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DEPUTY O'HARA: Well ... 
MR. TINGEY: The little girl ones? 
DEPUTY O'HARA: Well, the ones that we've talked about that are looking ... 
v) MR. TINGEY: Oh. Oh. 
DEPUTY O'HARA: ... might be young. Any of these ones you put in "Lolita" 
and stuff like .. 
MR. TINGEY: Actually zero because, um ... 
DEPUTY O'HARA: Well, no, come on. You said ... 
..;; MR. TINGEY: Well, I like ... 
DEPUTY O'HARA: ... you got started with this because you were kind of going 
through a dry spell with, between you and your wife. 
MR. TINGEY: Mm-hm. 
MR. TINGEY: No, no, like - listen, listen to me though. Um, if you'll see the 
videos that I actually have on there, those are the ones that I masturbated to. Um, 
was like Olivia, um, the Ghetto Gagger. You know, I like big black girls too. 
Which is kind of embarrassing to admit on tape, but, um ... 
No, it was, it was like that. And then there was another one was like, um, 
and it was a big Asian orgy. And those, those are the ones that I masturbated to. 
I didn 1t actually ever masturbate to those. 
DEPUTY O'HARA: Okay. You say you like the schoolgirl look. 
MR. TINGEY: Yeah. 
DEl)LJTY O;HARA: And those aren:t videos that you!ve masturbated to? 
MR. TINGEY: I like a lot of stuff. 
DEPUTY O'HARA: Okav . 
.I 
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MR. TINGEY: So just to make - I, I do like a lot of stuff. I like that schoolgirl 
look. And that's what I was looking for on that day, because I do like a lot of 
different things. Also if you can pull up some of my other searches, I love black 
girls too. I was looking for a lot of black girls. 
DEPUTY O'HARA: Let's see. Let's go back to February 8th and see what's on 
there. 
MR. TINGEY: But the ones that I masturbated to were that. But the fact is that - I 
do see what you're saying. The fact that I, I could be put in a position like this 
because I do like that schoolgirl look, that is dangerous. 
You know, the fact that I even watch pornography is dangerous. And I do 
want to get help, I, I need to get help so that I don1t ever do that again. Um, so 
I'm not in this situation again, because this is not a fun place to be. 
DEPUTY O'HARA: Yeah. 
MR. TINGEY: Have a bunch of guys knock on your door in front of your cute, 
sweet little wife saying, "We1re here because your husband is evil." 
DEPUTY O'HARA: No, we 1re not saying that. 
MR. TINGEY: No, no, no, I understand. 
DEPUTY O'HARA: We're, you know ... 
MR. TINGEY: I'm paraphrasing. You don't need to ... 
DEPUTY O'HARA: Like we talked, there 1s, there's a, a problem that needs to be 
addressed ... 
MR. TINGEY: So ... 
DEPUTY O'HARA: ... because it has the potential to get a lot worse. 
MR. TINGEY: So what I want to know now is where do we go from here? 
Because ... 
DEPUTY O'HARA: Well, let me ... 
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MR. TINGEY: ... I have those 10 to 15 images ... 
DEPUTY O'HARA: Okay. 
MR. TINGEY: ... or videos that are on there saved. Uh, maybe seven of them 
have ever even been opened. And maybe two have been watched to completion 
because they were something like a minute long or less. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, I, I deleted them. And if they were on there for multiple days 
it's because I just was being lazy and wasn't deleting them. And you know 
FrostWire continues to broadcast no matter what you're doing. 
Um, and I, I would like to, to go about this in a way ... 
DEPUTY O'HARA: Okay. Let me, let me see what he's finding so far, because ... 
MR. TINGEY: Okay. 
DEPUTY O'HARA: ... I've only - in reality I've got ... 
MR. TINGEY: You only have my word, yeah. 
DEPUTY O'HARA: Well, I've got like two-thirds of the story. I've got the story 
that led us here, rve got yours, now let me see what he's got 
(inaudible - talking over one another.) 
...i> MR. TINGEY: Yeah, please. By all means. Go and, go see what I have. 
DEPUTY O'HARA: (Inaudible.) 
DEPUTY O'HARA: Mark, do you mind if I use your restroom? 
MR. TINGC:Y: Yeah, go ahead. 
DEPUTY O'HARA: Thank you. 
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SERGEANT BURR: Mark, let me just let you understand that it will be our 
agency, BYU police, that will file, if we file charges, okay? 
MR. TINGEY: Okay. 
SERGEANT BURR: So, uh, they're - the reason we bring them is it is a task force, 
okay? I'm part of the task force. We don't do, deal with it as, as often and as 
much as these guys do because they do the whole county. And sometimes they 
do outside the county. So they - this - John is very experienced at what he does. 
MR. TINGEY: Mm-hm. 
SERGEANT BURR: He's very good at what he does. And so that's why they're 
here assisting us in trying to get the whole picture ... 
MR. TINGEY: Okay. 
SERGEANT BURR: ... of what's going on. Okay? 
MR. TINGEY: Um, that's great. I, what, what's gonna happen here? Because the 
thing is is like it was accidental. I didn't mean to. I mean, the thing is is I was 
looking at pornography, which is wrong, and could get me kicked out of BYU. I 
know that. But I want, I want to repent for that. I don't want to be punished for 
something I didn't intentionally do. 
SERGEANT BURR: Well, let me explain something to you from my perspective. 
And I've been listening to the whole conversation, okay? Okay? And that's what 
John was trying to explain also to you. You intentionally b·ied to search for ... 
MR. TINGEY: Younger girls. 
SERGEANT BURR: ... younger girls, okay? So that's an intentional thing. 
MR. TINGEY: Mm-hm. 
~PRr,FA N'l' w I l - r · -. i ·• , • • •• • • ~ 
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MR. TINGEY: Mm-hm. 
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SERGEANT BURR: Uh, and as a result of that there was some that got 
downloaded. Obviously if you're intentionally going out looking for those, those 
things do. 
Now, r realize that maybe the curiosity aspect of things or the accidental 
thing, how -whatever you want to - the semantics that you want to use for that, 
may have led you into it, but the fact of the matter is is that you did intentionally 
search and those things came up as a result of it. Whether you fully downloaded 
them or not, it, it, it meets the statutes of the law. 
MR. TINGEY: Okay. 
SERGEANT BURR: So that's why I'm telling you there's a huge leeway. And we 
can't make a determination of how we want to proceed, per se, until all of the 
information is together. Okay? 
MR. TINGEY: Okay. 
SERGEANT BURR: I can tell you one of the options that I've already decided not 
to do, I could take you to jail right now. Okay? 
MR. TINGEY: Please don't. 
SERGEANT BURR: We could - no, but I'm just telling you. No, that's - we have 
i.1) no - you 're not under arrest. 
MR. TINGEY: Okay. 
SERGEANT BURR: That's what I'm telling you, we're not gonna do that. We're, 
~ we're not gonna do that. That's not one of our intentions of doing it. Our 
intention is to help you, to help you. 
l\1R. TINGEY: Okay. 
SERGEANT BURR: Okay? 
MR. TINGEY: Okav. 
J 
~ SERGEANT BURR: To do what we can. And we're not interested in taking you 
and locking you up and throwing the key away, okay? That's not what our 
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intentions are. Believe it or not, even myself - I've been doing this for 29 years. 
Not all of it here at BYU. I1ve investigated multiple sex crimes in my, in my life, 
too. In my career. 
And I've worked a lot with juvenile, with kids. I spent ele, spent eleven of 
my career years working as a school resource officer. So I've done a lot of that 
kind of stuff involving kids, so I know how serious it is. And I know how those 
laws are, they're out there to protect them. Okay? 
So what I'm trying to tell you is, is that there is some leeway. And we want 
to put a stop to it. And we want to try to do what we can to help you get on 
track. 
MR. TINGEY: Okay. 
SERGEANT BURR: Because you're, you aren't, I don't believe that you are a 
typical child porn guy. 
MR. TINGEY: No. 
SERGEANT BURR: Okay? But I think that you're, you 1re right on the edge of 
delving into that a little bit more had we not come. And this is an unknown. But, 
but my experience is is if we hadn 1t of figured it out that there probably would 
have been more ventures down the road. And who knows what it would have 
led to. Okay? 
We know what the prophets have sold - told us. 
MR. TINGEY: I know. 
SERGEANT BURR: We know what the experts in pornography have told us. 
Whether it's regular pornography or child, you know? 
MR. TINGEY: Yeah. 
SERGRA NT BURR: It goes, it digresses in a sense that it gets worse, and worse, 
and worse. And so you're at, probably at that crossroads as to going one way or 
the other. Does that make sense? 
MR. TINGEY: Yeah. 
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SERGEANT BURR: So I can't answer the questions until we've got all the 
information ... 
MR. TINGEY: Okay. 
SERGEANT BURR: ... and we know exactly what we're want to do with this. 
MR. TINGEY: Because .. . 
SERGEANT BURR: And that's ... 
MR. TINGEY: I don't think what I did warrants a second-degree felony. 
SERGEANT BURR: Well, that's not my decision as far as that. That's the way the 
statutes ... 
MR. TINGEY: Yeah, that's the judge's decision. 
SERGEANT BURR: That's the way the statutes are written, okay? 
MR. TINGEY: Okav . 
., 
SERGEANT BURR: And the only thing we can - because we're not judges, werre 
not prosecutors, okay? Werre law enforcement officers. Our responsibility is to 
gather the information and present it. We, do we have input? Yeah, we have 
input. But we don 1t make the final decisions. 
MR. TINGEY: Okay. 
vi> DEPUTY O'HARA: Um ... 
MR. TINGEY: So did you see it? 
DEPUTY O'HARA: VVel1, I want you to tell me why you've been searching for 
wiping softvvare. Why you've got a brand new build on one of those laptops for 
" - .., tl" t11e 14'". 
MR. TINGEY: Wait, what? \t\That's wiping software? 
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DEPUTY O'HARA: Um, the stuff that claims to erase your hard drive. Why are 
you looking for that stuff? And why did you start looking for it yesterday? Well, 
Sunday night to yesterday? 
MR. TINGEY: Huh? Um, wait. What? 
DEPUTY O'HARA: Is one of those computers brand new? 
MR. TINGEY: Yes. 
DEPUTY O'HARA: When did you get it? 
MR. TINGEY: Yesterday. 
DEPUTY O'HARA: Okay. Okay, so that would explain why there's a brand new 
build on it. 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Where did you get it from? 
MR. TINGEY: HP dot com. It arrived in the mail yesterday. 
DEPUTY O'HARA: Okay. Um, your other computer, what have you done with 
it? 
MR. TINGEY: Nothing. Really. Um, that's, that's the one I've been talking about. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: I haven't really been talking about that other one because it's 
brand new. 
DEPUTY O'HARA: That was, the other one was the one that was on, right? 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Okay. The brand new one was off? 
MR. TINGEY: I think they're both on, aren't they? 
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DEPUTY O'HARA: No. Hold on. 
(Male voice): Sir, sit down for a minute. 
(Multiple speakers that are inaudible.) 
~ DEPUTY O'HARA: We've got a lot of our technical stuff out. 
MR. TINGEY: Oh, okay. 
SERGEANT BURR: Have a seat. 
(Male voice): Okay, that one was on. (Inaudible.) That one was off. 
SERGEANT BURR: Do you have a receipt for the ... ? 
MR. TINGEY: The laptop? 
SERGEANT BURR: The other one that you just got? 
~ MR. TINGEY: Um, no, but I have the box. It's right here. 
SERGEANT BURR: Okay. 
MR. TINGEY: Um it's postmarked ... Oh. No, that one's brand new. So I 
wasn't trying to hide my tracks. And I, I'd be content to let you take that laptop 
and look through if you, if you'd like. 
SERGEANT BURR: Well, we'Il decide that - I, I think ... 
But I, the other thing I want you to know is that I am, I am not gonna try to 
hide anything from you, or be deceptive, or I'm gonna - and I'm not trying to beat 
around the bush. Because I can't - I'm not gonna give you answers that I can't -
that I don't have answers to 1~ight now. Does that make sense? 
• • n •·r, " -r ,--. r-, , , , 1 ~ 1 ,1 .i · 1 • 1 • f } · · 1 • JVll'\.. 1 H\Jut'., r: r ean. :::>o wnar s me poss10111ty o , u ·1, comrnunity servICe on tnis 
stuff? Do you know? 
SERGEANT BURR: Well, that's, that's an option. It depends on what it is. 
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MR. TINGEY: I mean because, like I mean, downloading pornography illegally, 
because peer-to-peer software is illegal h·ansfer of files. And I, I understand that 
that's definitely wrong. Um, the other thing that, um, 1, I had it in my possession. 
Regardless of whether or not the video shows it was opened or not, it's in my 
possession. 
Um, 10 to 15 files, which, I mean, if I remember right we had a professor 
that was arrested here at BYU several years ago. And he had something like a 
thousand files. 
SERGEANT BURR: Mrn-hm. 
MR. TINGEY: So what's my 10 to 15 in comparison to thousands? What, what, 
where does that fall? 
SERGEANT BURR: You're right, you're right. It's ... 
MR. TINGEY: I'm curious. 
SERGEANT BURR: It's not even close to the, to the severity of it, okay? And 
that's one thing that they're gonna look at, Okay? 
MR. TINGEY: Right. 
SERGEANT BURR: Those things gonna - if we can verify that information and 
do all that kind of stuff that's absolutely gonna be a positive ... 
MR. TINGEY: Okay. 
SERGEANT BURR: ... in this whole thing. There's no question about that. But 
if they find more and, and it contradicts what you're saying, then that, that 
creates a dilemma for us. Does that make sense? 
MR. TINGEY: Mmkay. Well, 1 mean the fact is, I'm not sure. Ten to 15 is just a 
rough guess. But, I mean, there's probably room for error of maybe four or five, I 
mean five less, five more, I don't know. But there's not very many because I 
didn't do it, really. That's not really what I was going for. I mean - and I only 
even spent like a day doing it. And it wasn't even a day, it was like an afternoon. 
SERGEANT BURR: Well ... 
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MR. TINGEY: I've actually been talking with my bishop about it, which is 
. ..) interesting, because I was like - yeah, I ... 
SERGEANT BURR: \t\lhen did you do that? 
MR. TINGEY: ... screwed up, On Sunday. Sunday after, I had meetings and it 
-J; was like, I screwed up. 
. ; 
SERGEANT BURR: Because you were on it on Sunday morning, right? 
MR. TINGEY: Yeah. And then I went to church and talked to him. Well, I wasn't 
on it but it was on. My computer was on and still transmitting. So the way that it 
works, from what I understand he was saying, is that like if you click it as long as 
it's in the FrostWire queue it will broadcast or receive. And that's what they're 
picking up. 
SERGEANT BURR: Okay. 
Iv1R. TINGEY: Is he's looking, I guess he's looking for it and then he looks who's 
sharing it. And then he goes and gets 'em. I think is what he said he did. 
SERGEANT BURR: Okay. 
MR. TINGEY: So it's like even if I just click on it accidentally, you know. Or if t 
like I said, I was mass downloading, I just click on it and then I don't even ever 
open it or look at it, it's still gonna show up on his computer. 
SERGEANT BURR: Yeah. That, that1s something I've gotta get in my mind. And 
I'm still, I'm not as technology - obviously not near as much as John. He's pretty 
technology savvy. So I have to get that dear in my mind, too. 
MR. TINGEY: No, that's, that's ... 
SERGEANT BURR: How that works. 
MR. TINGEY: That's fine. I rnean like, I, I feel like this is a big 
misunderstanding. Um, I1m really grateful that it, it happened though. Unl ... 
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SERGEANT BURR: Well, I know what you're saying. I don't, I'm not sure I, well, 
I shouldn't say that. I don't, I'm not sure I understand what you're saying when 
you're saying "misunderstanding." 
MR. TINGEY: Um ... 
SERGEANT BURR: Because the fact of the matter is is that, that you were 
searching. And the sack, fact of the matter is things did get downloaded. 
MR. TINGEY: Okay. 
SERGEANT BURR: Okay? And that's not a misunderstanding. Does that make 
sense? And that's what I'm telling, telling you, Mark, is that's where the denial 
can't be. You gotta tell yourself, you know, "I did this." It doesn't make you a 
bad person. 
MR. TINGEY: Mmkay. 
SERGEANT BURR: Okay? 
MR. TINGEY: Um ... 
SERGEANT BURR: It means that there's a mistake and there's some issues that 
you want to correct. And you know from gospel principles that everybody is in 
that boat. Whether it's this, or something else, or something else, or something 
else. Okay? 
MR. TINGEY: Okay. Yeah. So I, I just, the thing is I don't, I don't know. I guess 
obviously it's up to the judge to decide, but I don't think I deserve to go to jail for 
10 to 15 videos that are - all in all make up less than a hundred megabytes. 
SERGEANT BURR: That's h·ue. That, that, that may be true. That may be unfair. 
But, um, I'm not saying that that's what's gonna happen. I'm just, we, but we are, 
but we do have to tell you what could happen. Just so you are aware, so 
nothing's a surprise. 
MR. TINGEY: Okay. 
SERGEANT BURR: Does that make sense too? 
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MR. TINGEY: Yeah. 
SERGEANT BURR: And that's why I don't want to com - I don't want to commit 
and tell you exactly what's gonna happen. Because I can't tell you that, because 
as soon as I do that something else will happen. 
,_;; MR. TINGEY: Yeah. 
SERGEANT BURR: And you're gonna say, "Okay ... " 
MR. TINGEY: But he told me this. 
SERGEANT BURR: ... ''he told me this." 
MR. TINGEY: Yeah. Yeah, I understand. 
SERGEANT BURR: And I can't do that, because I've been doing this long enough 
to know that that's not ... 
MR. TINGEY: Did you 'find it? 
SERGEANT BURR: ... how we're gonna do. 
DEPUTY O'HARA: Tell me about the three partitions on that computer. 
MR. TINGEY: Um, there's one partition from back when it was brand new. Um, 
the other partition is the old C drive, because the Windows disk I use just 
updates it. 
DEPUTY O'HARA: Mm-hm. 
MR. TINGEY: Um, and it's just, I think just the base \A/indows files I think is all it 
is. And then the new - the third partition is just the one that it's been running on. 
So it's not like I have a partition to hide secret things in. That's all it is. It's ... 
DEPUTY O'HARA: OK. So which drive are you running off of ... 
MR. TINGEY: C drive. 
DEPUTY O'HARA: ... and have FrostWire on? 
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MR. TINGEY: C drive. 
DEPUTY O'HARA: Okay. The actual C drive or the old C drive? 
MR. TINGEY: The actual C drive. The old C drive now I don't think even has 
anything on it. 
DEPUTY O'HARA: Did you - the stuff that was on your old C drive, did you just 
rename that drive? or did you move all the stuff that was on it to a separate 
partition? 
MR. TINGEY: I don't know. Um .. 
DEPUTY O'HARA: Because that determines a lot of how stuff looks at it. 
MR. TINGEY: Um ... 
DEPUTY O'HARA: Did you, do you think you just named it, or did you create a 
partition and copy everything that was on C drive over into that new partition? 
MR. TINGEY: I, I don't know is the thing. Um ... 
DEPUTY O'HARA: Hey Jeff? 
JEFF: Yeah? 
MR. TINGEY: I don1t know. 
DEPUTY O'HARA: (to Jeff) I think I know why you ran into that. He, his old C 
drive, he probably changed that out to something - he's got a new partition that 
he's labeled as C drive that he's running a newer Windows off of. And that's 
where everything would be in. But my bet is that that's not the initial partition. 
JEFF: It tripped it and sent it to the other one? 
DEPUTY O'HARA: '/ 1 rean. 
JEFF: Okay. 
MR. TINGEY: Wait, what happened? 
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JEFF: If ... 
1-..t) 
DEPUTY O'HARA: The stuff that we use does not use Windows. 
MR. TINGEY: Mm-hrn. 
-...;> DEPUTY O'HARA: So things that you can do in \!Vindows ... 
(Inaudible) 
MR. TINGEY: Oh. 
DEPUTY O'HARA: That ... 
MR. TINGEY: So it struggles with the partition. 
DEPUTY O'HARA: That, to people who know Windows, would technically 
come up as being probably a mistake. 
MR. TINGEY: Oh. 
DEPUTY O'HARA: Okay? 
MR. TINGEY: Yeah. 
DEPUTY O'HARA: Um, the stuff that we use, because you've forced Windows 
to make a mistake, basically, in how it runs? The stuff that we use would not 
acknowledge that you made that mistake. 
MR. TINGEY: Mrnkay. 
DEPUTY O'HARA: Okay? Does that make sense? 
MR. TINGEY: Yeah, it does. That does make sense. Okay. Cool. 
D-.- ~ u .. -r,, , ~ I H " r-. -" r 1 , t 1 , • ( • 1 , 1 • 1 1 L ti-· 1 Y u Al,A: ::,o, wnac rnat means 1s ror rnar one, we re gomg LO nave LO 
use the stuff at the lab to go through everything. 
IVlR. TINGEY: Okay. 
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DEPUTY O'HARA: Okay? The stuff that we bring out for preliminary scans ... 
MR. TINGEY: Just won't do it. 
DEPUTY O'HARA: ... because of the way you've monkeyed with it? 
MR. TINGEY: Okay. 
DEPUTY O'HARA: Um, It's creating issues for it to run. 
MR. TINGEY: Urn, can I just show you what I have? 
DEPUTY O'HARA: No, because remember you were saying you wanted us to 
take a look at when you had viewed those and if you had viewed them? 
MR. TINGEY: Okay, yeah. 
DEPUTY O'HARA: Well, that sort of information, the stuff that we use blocks 
from being able to change any of those dates. But if you were to just start it up 
and look at it, any of that information could be changed. 
MR. TINGEY: Okay. 
DEPUTY O'HARA: Okay? That1s what - the stuff that we use is very - it's not just 
start up your computer and go Iookin through. It's, it locks it down. 
MR. TINGEY: Mmkay. Um ... 
(Multiple speakers that are inaudible.) 
JEFF: External (inaudible.) 
DEPUTY O'HARA: Okay, externals. Flash drives, burned CDs, what have you 
got? 
IvIR. TiNGEY: vVe don't have any of that here. 
DEPUTY O'HARA: You don't have a thumb drive at all? 
MR. TINGEY: No. 
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DEPUTY O'HARA: You don't- nothing for taking schoolwork to .. ? 
MR. TINGEY: No, just email it. 
DEPUTY O'HARA: Okay . 
. ~ MR. TINGEY: We don't have anything. 
DEPUTY O'HARA: Okay. But several of these are burned to disks. 
MR. TINGEY: Um, yeah, we don't have any disks with any pornography on it. 
You 're welcome to take all if you would like. 
DEPUTY O'HARA: Um, iPods? Cameras? 
MR. TINGEY: Um, I have one camera that has maybe 20 pictures on it. And the 
last time I used it was a year ago. 
DEPUTY O'HARA: Okay . 
...i) MR. TINGEY: And it doesn't have any pornography on it. 
DEPUTY O'HARA: iPods or any of the other versions? 
MR. TINGEY: Um, I have an iPod that only has music on it. 
DEPUTY O'HARA: Which type of iPod is it? 
MR. TINGEY: A Touch. If you'd like to take that, you're welcome to it. Actually, 
~ no, my wife took that. It's in the car. Oh, no, it's in the bedroom. I just 
remembered. Um, you're welcome to take that too. 
DEPUTY O'HARA: What other sort of digital video player have you got? 
~ l'v1R. TINGEY: Um. 
DEPUTY O'HARA: Hmv about your phone? What type of phone have you got? 
MR. 'TlNGEY: Um, I've got a crappy old phone that doesn1t have a data plan. 
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DEPUTY O'HARA: Okay. But it's, you know, it's not a, a smart phone ... ? 
MR. TINGEY: No. 
DEPUTY O'HARA: ... that has videos avai ... ? Okay. All right. Um ... 
MR. TINGEY: So what's gonna happen now? 
DEPUTY O'HARA: Welt he and I are gonna chat real quick. 
(Speaker unkown): Yeah, why don1t--Jeff, do you want (inaudible.) 
DEPUTY O'HARA: Actually, you know what? Why don't we have - because 
they're gonna start inventorying and searching here real quick. 
MR. TINGEY: Mm-hm. 
DEPUTY O'HARA: So Mark, I'll have you wait out there in the kitchen with ... 
MR. TINGEY: Can I put on a shirt, please? 
DEPUTY O'HARA: ... Officer Long. Yeah. 
MR. TINGEY: Okay. Can I grab a shirt? 
DEPUTY O'HARA: Yeah. 
(Multiple speakers that are inaudible.) 
(Start of second CD file) 
MR. TINGEY: (Inaudible) if something popped up I would delete it all and just 
kind of start over because I didn't want that. 
DEPUTY O'HARA: Okay. Here's, here's the part that - it's gonna cause you 
issues. I mean, our stuff is black and white. T -- ~~·-1 ll Lt:'.ctl l . , . 
MR. TINGEY: Mrn-hm. 
DEPUTY O'HARA: ... you have it or you don't have it. 
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MR. TINGEY: Mm-hm. 
DEPUTY O'HARA: Okay? So realistically what you're, you 1re saying right now 
is, in a way, more harmful to you. Not legally or anything. But the stuff that 
you're saying that it's all accidental that - I mean, you know from your 
upbringing, taking responsibility is, is what you have to do to be h·uly sorry for 
something. Okay? You're tell me you 're using these search terms. 
MR. TINGEY: Mm-hm. 
DEPUTY O'HARA: Okay? You're telling me that you like that appearance. 
You're trying to say that, "Oh, I just download all of these en masse." Come on. 
I've used FrostWire, Fex (phonetic), LimeWire, Two or three others, (inaudible) 
all of these. You don't - number one, it takes forever to download more than 
three or four at a time, so you pick titles that ... 
MR. TINGEY: Mm-hm. 
DEPUTY O'HARA: ... are likely to download, I mean, everybody who uses any 
of these knows you don't pick bulk, which is what you're trying to tell me you're 
doing. 
MR. TINGEY: (Inaudible - talking over one another) what I started 
downloading? 
DEPUTY O'HARA: You pick three or four that have got appealing title, titles. 
MR. TINGEY: Will you be able to see what I started downloading? Because 
you'll see that I just kinda went through and I would click 10, 15 at a time and 
just - they'd start downloading. 
DEPUTY O'HARA: You know as well as I do that1s counterproductive. 
MR. TlNGEY: I wasn't really h·ying to be productive (laugh.) 
DEPUTY O'HARA: \Nell, vou were trying to dmvnload videos to vievV. 
J ~ 
l\,1R. TINGEY: Um, yeah, but I, I wasn't like going for a collection or anything. 
Like, I mean ... 
59 
DEPUTY O'HARA: So how would you choose which ten to click on? 
MR. TINGEY: I would just type in my search and then I would just go through 
and click whichever one had the most hosts. 
DEPUTY O'HARA: The most hosts? 
MR. TINGEY: Yeah. That's what I went on was "hosts." Um, there, there were a 
couple that didn't have like any hosts, and just said "need more sources", and I 
would just delete those. Um, that's basically what I did. Uh, I, I wish I could be 
more forthcoming for you. I, I'm sorry, I can't be more forthcoming. 
DEPUTY O'HARA: Well, it's not, it's not for me, it's not for him. Like I said, for 
us the stuff is black-and-white. It's there or it's not. Um, you know, it's beyond 
that. 
I mean, our goal isn't just to, you know, go out and catch people and, you 
know, file charges or arrest' em. Our goal is to help people get through issues 
that they're havin. And, you know, I said it a couple times in there, I don't know 
whether you're trying to mislead us or trying to mislead yourself, but it's one or 
the other. 
MR. TINGEY: So, um, yeah. I, I don't know what else to tell you. You'll find 10 
to 15 ... 
DEPUTY O'HARA: Okay. 
MR, TINGEY: ... on there. I, I, I wish I could show you, I think there's data that 
even supports that I just go through and mass, mass open it. And then I will 
often just kind of go through and preview it a little bit to see if it's downloading. 
Um, yeah, um, the, the one thing, that our computer was acting really 
weird. I, I think you may find it in a different folder, because I was downloading 
at one point and none of it would play from the preview because it said it was 
saved to one folder, um, but I couldn't find it there so I ended up pointing it back 
lowards the saved folder under the ProstVVire documents. 
DEPUTY O'HARA: What was the other folder? 
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MR. TINGEY: It was the program files FrostWire. Um, but I don't, I was trying 
to save it there, I don't think it was going there. But, um, I sent it all to 
documents, um, under FrostWire. Under" saved." 
DEPUTY O'HARA: Okay. "Documents", "FrostWire", "saved"? 
._;;; MR. TINGEY: You'll find about seven files. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, in total 10 to 15 that have underage, uh. Total files, maybe 40 
~ pornographic. Um, maybe more, I don't know. 
DEPUTY O'HARA: Okay. 
MR. TINGEY: Um, yeah, I, I don't know what else to say. 
DEPUTY O'HARA: Okay. Um ... 
MR. TINGEY: I (inaudible) 
DEPUTY O'HARA: Well, um ... 
SERGEANT BURR: We're, we're gonna ... 
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